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CLLR KEN THORNBER:  Good morning.  Welcome to the second public meeting of the Commission on Personalisation.  Thank you in particular to the commissioners who are around the table and I know are working hard to consider and develop the issues around personalisation and to help find a positive way forward with this challenging agenda.  As I have said before, personalisation of services is the way forward, and I am delighted to have these commissioners, ladies and gentlemen, assisting me to help make this a reality.  

Our first meeting in April was well attended by users and carers, as well as other experts in the field and numerous interested individuals.  From that first meeting there were many important messages, and examples do include recognising that personalisation is about access to all of Hampshire County Council services and not just Adult Care Services.  
Secondly, advertising what is available to people who may want support and care so that people know what help and support is available before they need it for themselves and their families.  
Thirdly, investing in the health and wellbeing of carers to help them look after themselves so that they can continue to care for their loved ones wherever possible, and most importantly a message that I took on board, which is, "Don't fund us and then forget us.  Continuing care and assistance necessary".  

Fourth, moving away from a culture of risk aversion to help people who need support and care to achieve the life they aspire to.  

Fifthly, enabling people to get proper support services across all sectors, including housing and health.  

Today's session is focused on funding and partners, and I am delighted that in the audience today we have representatives from insurance and financial institutions, as well as local and regional health organisations.  At the heart of today's session is a discussion on the future funding of adult social care.  Many of you will know that I have been campaigning for more funding for adult social care services for quite a time.  Hampshire has been under increasing pressure to support more people who need care against a funding settlement that falls short of the needs of our local population.  These issues are of course of national importance and I am pleased to see that the Government has launched a consultation on this subject.  This will lead to a Green Paper on the reform of the social care support system in England early next year.  There is widespread support and recognition that the current system is not sustainable, and all parties accept the need to find an affordable solution that supports those most in need without penalising people who have saved for their old age.  

The current funding system is both complex and unpopular.  The need for change was raised only last week in the House of Commons by one of our commissioners, Sir George Young MP.  He pressed for a long‑term solution to the demographic reality of which we have been aware for many years.  As leader of the County Council I want, through the Commission, to be confident that here in Hampshire we are able to fully appreciate the issues and ultimately deliver the very best care and support for our systems for our citizens.  

The demography of Hampshire is not significantly different from the rest of England, where the trend is for people to live longer.  By 2020 there will be 15,000 more people aged over 85 in this county than there are today.  Evidence shows that there are up to 54,000 people in Hampshire aged over 55 who are asset rich, owning their homes outright, but are income poor.  Much of this ageing population is located in the areas along the coast, with the largest cluster in the New Forest and significant pockets in Gosport, Fareham, Hayling and Romsey (this is approximately 6% of households in the county), people who, if they need support and care, have difficulty in finding the resources necessary to help them stay safely and comfortably at home, and people today generally need care for longer than in previous years.  

As our population lives well into their 80s and 90s, they live longer with health conditions that do require ongoing care and support.  In 1981 the average man spent 6½ years living with a long‑term illness, now it is 9 years.  For women the figures are 10 years with a long‑term illness, compared to 11½ years now.  Nationally, the pensioner population is wealthier than before, and a recent survey by the Local Government Association indicated that people, when they can afford it, do not mind paying something towards the cost of their care.  

What the Green Paper is seeking to find is a system that is fair and seen to be fair for everyone.  What I want to do is ensure through the Commission that we understand what the people of Hampshire feel is right for them now and into the future, balancing responsibility to pay for care against many people's desire to leave an inheritance to their children.  

My own thoughts around what might work for Hampshire include council tax credits for people who volunteer to support people in need, a way of rewarding local people for helping in their local community.  This could be extended to include people who care for a family member or a loved one, a group of people whom we know, after sometimes a lifetime of caring, have precious few savings to support themselves in their old age.  

The central component of personalisation is for people to choose their own care whether or not they have their own individualised budget.  We know from our first session that this is seen as a popular and positive way forward.  In Hampshire we already have our self‑directed support project in Basingstoke, which is yielding some positive early results, and these, once evaluated, will be fed into the work of the Commission over the coming months.  

But we know that personalisation is not just about money and not just about Adult Social Care, it is about the transformation of services across the County Council, universal access to public services that are overseen, for example, by our Environment Department who are responsible, among many things, for the quality and accessibility of our beautiful open spaces, as well as passenger transport, recreation and heritage.  They play a huge part in making sure opportunities for personal learning and development are available for all citizens, and the Discovery Centre is one of these which welcomes us all here today.  

Before I start, may I please remind the audience that our proceedings this morning are being filmed and recorded, if you have not noticed.  Extracts from the recordings will be placed on our website next week, and the presentations from our speakers will also be available.  

Without further ado, I am now going to welcome our first speaker, 
Dr Jose Fernandez from the London School of Economics, who was part of the Wanless Team who crystallised some of the key issues around the current funding debate.  Jose?  

DR JOSE-LUIS FERNANDEZ:  Thank you very much, Chair.  

About two years ago I came to Winchester to give a paper, I came to an event organised by Hampshire Age Concern, and let me tell you it was a very difficult paper to give.  It was on exactly the same topic, but I was made to follow a cabaret act, a very, very difficult act to follow, so I was very relieved today when I saw dancers would not be involved in today's ... (Laughter)
What I wanted to do with today's presentation is summarise some of the work we did in the Wanless Social Care Review and so talk about what is likely, you know the levels of demand for social care in the future, what are the driving factors behind those levels of demand for social care support in the future, and what can be done in terms of structuring some funding arrangements in order to make sure that the resources will be there to meet that increased demand for social care.  So most of what I am going to be talking about today is based on the Wanless Social Care Review findings and therefore relates exclusively to people over 65, even though the Green Paper, as we know, is not encompassing all age groups.  

So what social care resources are likely to be needed in the future?  There is going to be a range of factors that are going to increase the level of demand in the future.  You know, we are living longer; there is going to be more older people.  We are living longer, but it is not just that we live longer, because at the end of the day that is a great thing, it is that some of those extra years of life are going to be spent in a dependent state.  There is going to be a rise, there is likely to be a rise, in the unit cost of the services, social care services, so that the cost of providing one unit of service is likely to rise significantly in the future.  We are seeing a slight decline in informal support, and of course, and I think mostly, we are trying to achieve a better system in the future.  People in the future might not put up with the system we have got now and therefore expectations are likely to rise significantly in the future, and that will have implications in terms of the levels of support, the type of support and the cost of that support in the future.  

On the positive, I guess older people are becoming wealthier and will become increasingly wealthier in the future, so they might be in a better position to contribute towards the cost of their support.  

So people living longer, as I was saying, that is a good thing.  The problem is that some of those extra years, even if you assume that the incidence rate of some of those key health problems driving the demand for social care support ‑ things like dementia, stroke, coronary heart disease, arthritis ‑ even if the incidence might decrease in the future, we are likely to see an increased number.  The prevalence is likely to remain constant and therefore there is going to be an increase in the numbers of people requiring support.  So following the commission of a review about this from the University of Leicester, our central estimate in the Wanless Social Care Review were that in the next 20 years we are likely to observe in excess of 50% increase in the numbers of older people with social care needs.  

Unit costs.  The types of services we are talking about here are labour‑intensive and, as a result, the unit cost, the cost of providing one unit of those services, tends to increase above inflation.  Our central predictions were that actually the unit cost of social care resources are likely to increase by 2% over inflation.  That is quite important because if you, you know, look at the effect, the net effect of that over 20 years, that means an almost 50% increase in the cost of doing exactly the same, you know, that you might be doing now.  

In terms of informal care, more people are living alone, and living alone is a very good proxy for the amount of informal care people get.  It is co‑resident carers that tend to provide the most intensive levels of support, and so that is likely to reduce the level of informal support that people are going to, you know, receive in the future, and of course one should stress that informal carers are doing the bulk of the caring really.  There is going to be less care by children as the expectations and attitudes might change in the future.  

On the positive side, as all male individuals tend to live longer and therefore they are catching up in terms of life expectancy with females, there is going to be more care provided by spouses, in particular male spouses, in the future.  As I was saying before, personal wealth is likely to increase in the future, that will allow older people to contribute, to be in a better position to meet some of those costs.  

So this graph is basically showing, it is assuming we are doing exactly the same in terms of levels of service provision as we are doing now, serving the same types of people that we are serving now, and just projecting the levels of expenditure, total levels of expenditure, 20 years from 2006 to 2026, and looking at what would happen to levels of expenditure.  The changes are going to be driven by, on the one hand, more people demanding care, and, two, those unit costs increasing, so the cost of a unit of service being higher.  

You see that overall in terms of ...  H'm, that has moved since two hours ago on the train.  (Laughter)  But overall you can see that there is almost a doubling in the level of expenditure.  Total expenditure, including private expenditure, the blue shade of those columns, and the public expenditure, which is that red, orange and pink part of those.  So total expenditure is rising by 100% over 20 years.  Most of that increase is linked to private expenditure as individuals become wealthier.  If you apply the same means testing and rules as we have now, fewer people are going to be entitled to support, to state support, therefore they need to contribute more from their own pockets.  In terms of state expenditure, public expenditure, there is an increase, two‑thirds increase, in the period in 20 years.  But as I was saying before, I do not think we should expect the system to be doing the same job it is doing now and with the same funding arrangement as it is doing now, and I think that is going to be the main factor driving expenditure in the future.  

So how do you decide, you know, what the system should be doing, and how do you model, how do you understand, what the system might be doing in the future?  Well, we thought that the whole analysis, the whole philosophy behind what the system should be doing in the future, should be outcomes driven, because that is what the system is trying to achieve, it is trying to improve people's wellbeing.  So what you try to do is to embody that in your analysis and to drive the whole analysis in terms of what the system is likely to be achieving for individuals.  

Now, outcomes in social care are a very, you know, difficult thing to measure because different people will be, or what the services are trying to achieve for different individuals can be significantly different, but, you know, we examined a range of outcomes ‑ you know, personal care, perhaps arguably the core business of social care; things to do with social participation, control over one's life; meals/nutrition, etcetera ‑ and what we came up with was three scenarios: 

• the status quo scenario, which is basically assuming a system 
 that is trying to achieve exactly the same as the system is 
 achieving now, so providing the same types of services to the 
 same types of people; 

• a second scenario which focuses on the core business of social 
 care arguably, i.e. making sure that personal care outcomes 
 are maximised and risk is minimised; and then
• a third scenario where we expanded the objectives of the system 
 to include things to do with social participation.  

The results I am going to talk about relate to the second scenario, i.e. focusing on doing a good job of making sure that personal care outcomes are of high standard.  

Even if you decide what you want the system to focus on, you still have to decide how much you invest per individual, because I mean, let's be honest, even if you concentrate purely on personal care, there are not resources to, you know, match all the need that is out there.  So you still need to have some rule by which you decide where you stop, where society stops, you know, paying for these improvements in outcomes.  What we did was to say, okay, well, there is a value to those improvements in outcomes and we are going to make services invest in those outcomes up to that point at which to generate an extra unit of outcome costs too much money.  What is too much money?  Well, we used as a reference point the sort of valuations that NICE is using for health, and so, whereas NICE might use between £20,000 and £30,000 per unit of improvement in wellbeing, just to give you an idea, we were using £20,000, so, you know, quite conservative estimates of the value of social care outcomes.  

Assuming the same, the existing funding arrangements, the existing means‑testing arrangements, and moving from the current types of services to this new benchmark model, benchmark levels of support, meant that in the year 2006 we would have an increase in service expenditure, public service expenditure, from 5.7 billion to 7.3 billion for older people, and, you know, by 2026 that would mean a 2.7 billion increase in levels of expenditure.  That is quite a lot of money, but it is not, you know, it would not cripple the economy, would it? 

So that was the first part of the work we did in the Wanless review, you know, what is the level of need, what is the need likely to be in the future.  The second part is how do you come up with funding arrangements which actually make the system sustainable in the long‑term, achieve a fair and efficient distribution of resources and sustainable system.  I think it is very important to understand that the funding arrangements are not simply about who pays for what, but they have very serious implications in terms of who gets what, because obviously changing the funding arrangements means differences in the levels of charges for individuals, and people react to those charges, there are demand factors.  If I cannot afford to pay for the care, I might go without care.  So funding arrangements have got very serious implications for who gets what, as well as who pays for what.  
Obviously, how you design your funding system will also have implications in terms of the level of support of public support that the system might have; for example, being more universal or less universal will change the philosophy of the system, whether it is perceived as a system for the poor, where there might be significant levels of stigma attached to services, or whether, you know, middle classes might like to support it in the long run or not.  

We studied the current system and we concluded that the current system was associated with very high levels of unmet need, in particular for people who …  I mean if you have got very high levels of need, you have got low means, low assets in particular, you are going to be supported.  If you are very rich, you can afford it.  It is the people in the middle that are really suffering.  That was one of the conclusions.  

It is perceived to be a very unfair system in the sense that those people ...  You see, the system is constructed in such a way, the current means‑testing system, that you will only receive support once you have depleted your resources.  Once you are left with pretty much nothing, then the system will pick you up.  So what does that imply in terms of the fairness of those people that have, you know, been saving all their lives, is it fair, is it unfair?  You know, what does that mean in terms of dignity, stigma, etcetera?  

A different point, but a very significant point I think, is that there is huge local variability, so what is done in one part of the country can be very different from what is done in a different part of the country.  There are good reasons why it might be the case; there are bad reasons why that might be the case.  You know, the extent of local variability at present though is slightly worrying really and there is this feeling about postcode lottery, etcetera.  

Then finally it is perceived to be very complex.  People do not understand what they are going to get, what they are not going to get, what is covered, what is not covered.  To be honest, the moment you introduce means‑testing into any funding system it is going to become very complicated for people to understand what they are going to get.  

So we examined other systems, and I have just given three groups here, three examples of types of arrangements which we could go for.  At the top there I have got the social entitlement systems I have called them.  It is basically some sort of collective arrangements whereby people receive some explicit entitlement to support based on their need.  Those can be funded through central taxation, the way we proposed the system would be funded in the Wanless review, through the partnership system, or they can be social insurance arrangements in order to achieve this.  They give a slightly different feel, to be honest, to the system.  

Then there was the limited liability model, which received a lot of coverage, where that is a combination of people are going to be subject to the current means‑testing rules, but if they happen to be contributing to the cost of their care, let's say for over three years, so they are paying residential care fees for over three years, then the state steps in and covers the rest of the cost in order to eliminate what is called the catastrophic risk, so people just losing all their assets.  There is an issue that this sort of model is basically going to favour the very rich, those people that have got something left after contributing over three years to the cost of their care.  

Finally, you know, we looked at private insurance, but to be honest most people do not see this as a starter.  It has not worked.  I think they are selling about 100 policies a year at the moment.  We certainly dismissed that one, although there is one country, France, where this seems to be working to some extent.  

So we concentrated the analysis of costs and outcomes on three systems: 

• the partnership, which I am going to introduce in a second; 

• the current means‑testing as a benchmark ‑ we were 
 comparing other systems against what is happening at the 
 moment; and 

• the free personal care system.  

The partnership model, what did we come up with?  Basically it is a model where everyone is entitled to a guaranteed level of support by the state free of charge and calculated on the basis of need; so depending on your need, your guarantee is going to vary.  You have these benchmark care packages, benchmark level of support, you know, that you are assessed as needing, as requiring, and a proportion of that is going to be guaranteed to you free of charge.  We said 66%.  Two‑thirds of that benchmark care package should be guaranteed.  

Then what the partnership model does is provide an incentive for people to contribute to the cost of their packages.  So if you want to receive services above that guaranteed level of support and you contribute £1, then the state is going to match your contribution and provide £1 of extra state support, so hence the, you know, detailed diagram there.  So there is a guaranteed element and on top of that there is a matching contribution element, which incentivises people's own contributions towards the cost of their own care, but also allows them to choose where to stop.  For those people with very low means and that might not be able to afford those extra contributions, well, we thought you could use the Social Security system to actually top up their income in order to allow them to basically contribute to the cost of their care package.  

The figure I am showing now is basically looking at the current service model, so current levels of provision to the same types of people and just applying different funding rules.  So you have got on the left the current means‑testing rules, and the levels of expenditure in terms of public expenditure the blue part of the column, private expenditure the yellow part of the column, and expenditure on Attendance Allowance, the reason being that we were very interested in finding ways in which the Attendance Allowance expenditure could be better coordinated with social care expenditure.  You see that on the middle you have got the levels of expenditure associated with partnership type of funding arrangements, and on the right you have got the free personal care, so basically all the free personal care needs are covered for free by the state.  You see that levels of expenditure of the partnership lie in-between.  Means‑testing are significantly higher in terms of public expenditure than the current means‑testing, but that is not surprising, we are covering many, many more people.  Those people in the middle are now receiving support.  That is less expensive than the free personal care and I thought that is really what clinches it as it were.  
The free personal care can lead to ‑ and it is difficult to explain this ‑ overinvestment in services or the state might end up susidising too high levels of expenditure, in particular for the very high income groups, because you are basically covering all their needs and then they are going to top up in excess of that, whereas the partnership get closer to the level of benchmark expenditure you would want given our, you know.  It is not surprising that the partnership gets to what we wanted, because we designed it in order to achieve that level, if you see what I mean, that was the idea. 

So what were the strengths we thought of the partnership system?  We thought it is a universal system, so the philosophy of the system has changed, there is no stigma attached to the system.  Everyone thinks that they can benefit from the system with a guaranteed minimum level of care.  Of course that minimum level of care, the guarantee could be means‑tested.  You could still have a universal system that is means‑tested in the sense that everyone has …  I guess it would be more, you know, closer to a progressive universal sort of system, what Gordon Brown has been wanting for.  So you could have the guarantee means‑tested and still have everyone able to receive something from the state.  

The impact of the partnership model was that many more people would receive some support.  The people in‑between, in the middle of the income distribution, would be supported much more than they are now.  People with moderate levels of need would be supported much more than they are now.  

The partnership system has an insurance element to it in the sense that, because everyone is provided with some help, the risk to the individual of losing all their assets because of the cost is reduced, so there is an insurance element to the partnership model.  Because people decide how much care they are going to get, how much they contribute towards, how much matching they are going to get from the state, it gives them a sense of ownership of their care package, and it is more sustainable certainly than the free personal care.  The free personal care I think everyone agrees now is not affordable.  

On the weaknesses or potential weaknesses, well, it is more expensive than the means‑testing, that is for sure, you know, if you want to go for something that is very cheap, and, to be honest, if you had very little money, you could not do a partnership, because you need some sort of … There is a critical mass element to this: there is no point in giving half, you know, £2 to millions of people, it is much better to concentrate, if you have got very little resources, on those people that need it most.  It is only if you have got commitment to reasonable levels of resources that you can have a universal system, otherwise you end up giving very little to many, which is not going to do that much good.  

One of the potential weaknesses was that obviously the people that are very well off are currently not receiving any state support, but the partnership would, and so some people might complain that actually that is poor targeting of resources.  We did not think so, because we think that achieving a universal system is worth providing support to people with high levels of high income, NHS, education, etcetera.  

So in terms of conclusions, there certainly is going to be a significant rise in levels of demand, and that is due partly to factors outside the control of policymakers ‑ you know, the demographic pressures, disability trends, unit costs.  All those are things that you can have some influence, but, you know, little influence over.  But certainly the level of expenditure, future expenditure, is going to be driven by what we agree the objectives of the system should be, what is the system trying to achieve, the funding arrangements obviously that we associate with the system, and the extent to which we improve the efficiency and effectiveness of the service model.  The care packages we were providing, for example, shifted resources much more towards the community for example, towards types of services which support carers more effectively than currently.  So there is a need for improving the service model.  

The Green Paper obviously is a fantastic opportunity now to reach the national consensus about those key features of the future system.  We need to decide, as I was saying, what the objectives of the system are going to be so that we know exactly what we are trying to achieve, and therefore, you know, how much it is going to cost, who should receive services, etcetera; we need to come to an agreement over how we divide the cost of these services between the state and the individual; and we need to agree what is going to happen with the local versus national issue; and we need to agree what we do in terms of better coordinating the range of support that the state is providing.  In particular there is a lot of money on Attendance Allowance, Disability Living Allowance.  If the system in the future is going to be driven by individual budgets, by things which look like they are very close to cash, you know, what is the rationale behind having an AA/DLA system in parallel with a social care system?  So some of those I think are critical issues to be tackled.  

Thank you very much.  

CLLR KEN THORNBER:  Jose, thank you very much indeed.  We have a little time to ask questions - I fancy we will never have enough time, certainly not within this morning - but I believe, Sir George, you would certainly like to start with a question.  George?

SIR GEORGE YOUNG:  Thank you very much.  In your model, everybody gets 66% of the benchmark, and then, if you have no resources of your own, the balance is met by, you said, benefits.  I wonder if you could just amplify how that benefit structure would work, whether it would come from the local authority, which is where it comes from at the moment, or whether it would come from some adjustment to cash benefits provided by Government.

DR JOSE-LUIS FERNANDEZ:  Yes.  We thought it would come through the Pension Credit element.  There is the Pension Credit additional amount which is linked to disability.  That is the way we thought it would work.

SIR GEORGE YOUNG:  Which would in effect be shifting some of the cost to central government, because at the moment that is picked up by the local authority? 

DR JOSE-LUIS FERNANDEZ:  Well, I mean certainly the partnership involved much higher costs for central government anyway, and some could argue is central government paying for services ultimately because, you know, the grants go through central government to local government.  

CLLR KEN THORNBER:  Thank you.  Alan Dowden, Cllr Dowden, and then John Dixon.  Alan? 

CLLR ALAN DOWDEN:  Thank you, Chairman.  I have two questions, if I may, Chairman.  
Good morning to you, Doctor.  Berthoud and Hancock have recently argued against using Attendance Allowance and Disability Living Allowance funds to pay for care.  They suggest that these benefits are intended to contribute to the general extra cost of living.  What is your thoughts on that conclusion, because you have mentioned it within your submission? 

DR JOSE-LUIS FERNANDEZ:  Yes.  I think what lies behind there is a fear that all that money is going to go into ‑ there is going to be a shift, there is going to be a net loss to people, because that money, that is now helping some people that are not covered by the current social care system.  If you look at the range of people that might receive Attendance Allowance and you look at the, in particular, levels of disability, many people, about a third, depending on which survey you look at, but about a third of people receiving Attendance Allowance do not have problems with ADLs.  You know the ADLs?  The activities of daily living, things like washing, toileting, getting up, dressed, etcetera.  So that money, as it were, is there or has been providing support to people who, if you were to move that money to the social care system, would be highly unlikely to receive services, and I think that is part of the worry that, you know, Ruth has.  

But we have done some modelling of trying to understand what are the factors that drive likelihood of receipt of Attendance Allowance and Disability Living Allowance.  Well, now, Attendance Allowance and Disability Living Allowance, the receipt is driven by a form, a form which has information which is akin to the sort of information you would get in those surveys, and so you would expect really to have a very good match. You are going to be able to predict very well who gets Attendance Allowance and who does not get Attendance Allowance on the basis of the same information.  Yet it is very difficult to predict who is going to get Attendance Allowance and who is not going to get an Attendance Allowance.  There is a general correlation with levels of disability, but it is quite poor overall.  But not only that, I mean if you look at the way it is targeted, the DWP would argue that it is income‑blind, because, you know, income is not part of the criteria that you take explicitly into account.  However, if you look at the surveys, there is a positive all the things equal.  Once you control for levels of disability, the richer you are, the more likely you are to receive Attendance Allowance, because Attendance Allowance, the form is quite tricky to fill, and, you know, middle classes I am sure are much better at getting the right information filled in in those forms.  

So I think there is a problem with the targeting of Attendance Allowance.  What you lose, if you shift those resources from Attendance Allowance to a social care system and you use the system as it is now, is you lose an entitlement, and that is something that Age Concern are going to be very worried about because, you know, they have gained that entitlement and the Treasury cannot touch that money, that is AME money that they cannot touch.  So, you know, how acceptable it is to shift resources from Attendance Allowance/Disability Living Allowance into the new system will depend on the conditions that are associated with, you know, the arrangements, the new arrangements.  Is it going to be an entitlement? What sort of protection are people going to have?  What sort of freedom are people going to have to use that money?  Because at the moment that money is obviously cash, but if you have a direct payment, well, that is not going to be significantly different.  

CLLR ALAN DOWDEN:  Okay.  Thank you for that.  The ‑‑‑  

CLLR KEN THORNBER:  I think we have got to be brief.

CLLR ALAN DOWDEN:  Oh, have we?  Well, I only have two questions. 

CLLR KEN THORNBER:  Okay.  

CLLR ALAN DOWDEN:  The answer was not brief.

DR JOSE-LUIS FERNANDEZ:  (Laughter)  Sorry, I apologise.  

CLLR ALAN DOWDEN:  Would you agree with me, because I still think there is great mileage - particularly because we have seen the costs even if we were accommodating the people that we are having to care for today, and you were talking in 15 years’ time it could almost double or whatever - in offering people credits against council tax (I am talking now particularly for the carers and family members, etcetera) because it does save the Government and the local authorities a lot of money if families look after people and carers (against council tax, Social Care Bill, etcetera) if they are willing to offer the community or families something such as caring for their own relatives, do you believe and agree with me that that could be a way forward?

DR JOSE-LUIS FERNANDEZ:  I think it is very, very important to support, better than we do, carers and obviously this is a way of supporting carers.  How you achieve that, well, it is arguable.  If you look at the Japanese case for example, they explicitly excluded family members as potential beneficiaries of payments from the new system when they redesigned it in 2002 on the grounds that, otherwise, females would be stuck in the role of providers of support, informal support.  There was a feminist concern that actually, if you allowed the woman in the household to be paid for providing some support, then, you know, basically you are condemning them to carrying on doing that, when what they were trying to do was to free ...   

So whether you want to provide support with substitutes for the support that these people are putting in or whether you want to basically compensate them financially is arguable.  If you look at providing support, you have to be careful the type of support you provide, because there is a modest degree of substitution, so informal carers do not pull out the moment you provide formal care.  Some types of services are much better at reducing carer stress, for example, than others. 

CLLR ALAN DOWDEN:  Okay.  

CLLR KEN THORNBER:  Thank you for that.  John Dixon and then Stephen Burke, and I am afraid we are probably going to have to then terminate the session as they say.  John?

MR JOHN DIXON:  Hi.

DR JOSE-LUIS FERNANDEZ:  Hi.

MR JOHN DIXON:  Could you possibly explain, Jose‑Luis, the relationship with assessment, because of course the 1990 forms essentially introduced rationing by assessment by local authorities, and so it is really a question 66% of what?  Are people assessed for need or are they assessed for service?  I mean if somebody is assessed for service and they are assessed as requiring residential care, could they in fact take that money on a sort of direct payments type of model, spend it on community services, and not be charged at all?

DR JOSE-LUIS FERNANDEZ:  Two things there: one is that we copped out in some of the analysis of ‑ well, we do not have time to go into some of the analysis of the implementation of these models, and what you are talking about is a very, very important issue, so how do you come up with assessment?  Our assessment is obviously highly simplified, because it is based on a computer with, you know, a subset of - indicators of, you know, broad indicators of need and social support, etcetera, whereas what you want is something on the ground that is more sophisticated than that.  Our assessment however was outcomes‑led in the sense that you knew what the system was trying to achieve, we knew the relationship between levels of support and those outcomes, and therefore we could have come up with some ...   But in a sense the question you are asking, "How do you come up with an assessment that ...?", and then you cut it to two‑thirds of that.  Well, that is the sort of problem that individual budgets, you know, that will arise.  The relationship between characteristics of individuals, points and money is exactly the same problem.  This is a problem that services are having to deal with at the moment.  

MR JOHN DIXON:  Indeed.

CLLR KEN THORNBER:  Finally, Stephen Burke. 

MR STEPHEN BURKE:  Thank you, Jose‑Luis.  I am sure we will return to John’s question, which I think was very pertinent.  

Three very quick questions: you mentioned briefly at the end efficiency, and I wondered if you have any views about how we might make better use of existing resources within the system and particularly NHS funding; secondly, you talked obviously about the need for higher public spending for the guaranteed element and I wonder where you think that should come from; and then, thirdly, the Government recently, launching the care debate, talked about a care funding gap of £6 billion, and I wonder if you recognise that figure. 

DR JOSE-LUIS FERNANDEZ:  Well, I have to recognise it, because they put PSI next to it, so ...  (Laughter)  It is a figure that is adapted from some analysis we did, but it is basically, I think it is just assuming the current means‑tested system, assuming that expenditure might rise by 2%, because that is what it appears like it will rise by.  Then looking at, you know, given the unit cost impact and the impact of numbers of people in the future, what is the shortfall there.  I have got a more detailed description of how they came up with 6 billion, I can forward that to you.  

What were the others?  What was the second question?  

MR STEPHEN BURKE:  Best use of existing resources, including NHS funding.

DR JOSE-LUIS FERNANDEZ:  Oh, yes.  The NHS is key here and I think there is more and more evidence which suggests that social care - which proves that social care is having beneficial effects on health.  You know, there is substitution between providing support in the community and the inpatient care that you need.  There is no way in the current system of recognising that and having incentives which, you know …  At the moment, social care does not benefit from any of those effects.  It is interesting, because Derek was charged of course by Gordon Brown to do a review of health, and one of the conclusions of Derek was that we should have done health and social care, and the King's Fund asked Derek to do social care and we did not do health and social care.  So we have done two independent ones, so we have not ...  What I can tell you is that there is much more evidence now which suggests that social care is having a significant impact on health, and it would only be fair and efficient I think to recognise that and, you know, to generate ...

MR STEPHEN BURKE:  Okay.  Would you mind sharing that with us?  

Then, finally, the extra public spending that is going to be needed, are you suggesting that comes from taxation?  

DR JOSE-LUIS FERNANDEZ:  That is what we thought for several reasons.  You know, the other obvious alternative is the social insurance type model, and, if you look at what is happening out there, they tend to go bust, because it is very difficult actually to come up with the maths, to come up with the estimate.  So the German system, you know, was introduced in '95; by '99 it was already in deficit.  They have had to freeze the levels of payments since then, you know, 10 years’ freeze at the nominal level, so now many more people are falling back on social assistance.  The Japanese system introduced in 2002 is now already cutting some of the eligibility criteria because ...  So it is very tricky for Government to come up with the maths, whereas with taxation there is always, you know, the flexibility to tailor what you provide to what level of, you know, tax revenues.  On the other hand, if you do not ring-fence that money, then the incentive is for Government to cut down levels of expenditure, which is what we are seeing now.  

CLLR KEN THORNBER:  I cannot resist a Chairman's question, a very simple one, but to what extent have Government accepted your analysis that the cost of social care runs at 2% above inflation?

DR JOSE-LUIS FERNANDEZ:  The cost of social care should rise well in excess of 2% because, you know, 2% is not going to allow you ...  The levels of demand, simply numbers of people, are close to rising by 2% a year, so if you take unit cost, you know, in addition to that, you need to be spending in excess of 2% in order to keep still as it were, but I cannot comment on, you know.  We are involved in doing more work for Government, but, you know.  

CLLR KEN THORNBER:  I am sorry if I put you on the spot.  (Laughter)  I could not resist it.  Jose, we could go on, I am sure, for much longer, and I do not quite know, as a Chairman, how one manages the level of interest with time constraints, but we are enormously grateful to you for your presentation.  Thank you very much indeed.  
(Applause)

Our next session is by Annie Stevenson, a Senior Policy Adviser with Help the Aged, and currently seconded to S‑C‑I‑E, SCIE, working directly to their Chief Executive.  Annie, I have cut my introduction short, but I am sure you will understand.  

MS ANNIE STEVENSON:  Of course.

CLLR KEN THORNBER:  Over to you.

MS ANNIE STEVENSON:  Thank you very much indeed.  
I probably should explain SCIE is the Social Care Institute for Excellence, and I am there for a couple of years on a secondment.  But thank you very much for inviting me today.  I am delighted to be able to give a chance to look at the less tangible side of this issue, not that I do not think money is important, but I guess the question for me is, "What price is care?", and that is probably my sort of starting point really.  I feel that care has always been underestimated, how much care is worth and how much we need to really provide good quality care.  

Just to quickly introduce myself, I have 30 years' experience of working in, and thinking about, health and social care.  My background is I was a social worker for many years and, you know, I worked with every group of people.  I also, I mean, I worked for the voluntary sector.  But I guess what motivates me most about working with older people I think ‑ I was trying to think why, what drives me ‑ because I think this whole debate is something I have been waiting for for many, many years, and seeing some of the inequalities, injustices.  But I think it was my grandmother who, during the war, she was a centre leader for the WRVS, and she contributed a huge amount into the community at that time in Cheshunt.  I was just looking at some cuttings recently ‑ she has died ‑ and what she did, and the amount of contribution older people have made to our society to give us the privileges that we have today.  I guess that is what drives me.  I had a good relationship with her and her end days were not so great: she was in a nursing home and it was not a great way to end her days.  I mean enough said.  It was not abuse, it just was not great.  

So that is my background.  That is why I am here.  The Social Care Institute, what I am doing there is to strengthen the voice of older people.  So it is the voice of older people I am interested, but I am not putting people in boxes, because actually I do not believe age really, in a way, matters.  I do not want to put people in categories, I think it is about human beings, and I think that care is the issue, and I just feel older people have just been on the planet a bit longer than anybody else.  But I would not want to put, you know, a number on what is age and what is not.  

So I am going to mention Right care Right deal and talk about this campaign, because this is a way Help the Aged ‑ I am wearing a Help the Aged hat, I just should be clear about that - and this is Help the Aged's sort of real effort, along with Counsel + Care and Carers UK, we are in coalition with them, because we can campaign for change.  The Caring Choices debates that were going on last year with Joseph Rowntree Foundation and King's Fund was a great opportunity to start thinking about these issues, and Jose‑Luis has talked about the Wanless options, and I mean it is a really key part.  

We have to think completely differently now.  This is the year of social care.  The green paper is the opportunity.  It is long overdue, but it is a huge challenge to get right, and it is far more complicated I think than the pensions issue actually.  I think there is just so much more complexity.  

So Right care Right deal is, well, it is all about trying to raise awareness of what social care is all about, what this debate is all about, but I am going to start off with attitudes, because I am wearing my "I have got age rage" badge - this is our campaign for just, equal treatment.  Older people are marginalised, unrecognised, undervalued, sadly in our society, and also care services are the same, they are a reflection of where older people - how they are viewed.  

Now, I think it is scandalous some of the stories that we are picking up.  Ageism is so pernicious, and I think that is the privilege of working for an organisation like Help the Aged, it has opened my eyes I think to see what is around.  Now we are desperate to see age come into the Equality Bill.  I mean if you just, for example, you know, we have heard a story of people saying that they had a special deal with a credit card, and then they looked at the small print - and they were going to get free insurance, free travel insurance, and they looked at the small print and it said "but not for anybody over the age of 60", it is that sort of example.  Let alone, you know, hospitals, the whole issue about we have got a big Nutrition Action work plan on nutrition, and why is it so difficult to get people, older people in hospitals, to have their food?  It is about getting the food out of the pot and onto the plate and into their mouths.  It should be simple.  Why we are in such a state about this, this is because of ageism, because basically people sort of sense that older people do not matter, which is why this debate is so key.  So I think that is my first point really, that is the biggest barrier I would say to get this right.  

I would also say about attitudes that fear, I think part of the problem with ageism is about fear of, because it is not seen as a positive thing.  Everybody is scared of it, we are in denial about it, we are “heads in the sand”, and I am delighted that you have got it, because otherwise we would not be doing this today, and thank God for that.  I hope in Hampshire you can be blazing a trail to show that you do get this.  I think that fear of leads to denial, it leads to contempt, it leads to the enemies of dignity, and that is very serious.  You know, people die because we are too scared.  Actually, death does not have to be that bad.  It is part of life, you know, it happens to us all.  So I think that is quite an important point I would like to flag up.  

Social care in context, you know, what is social care?  I mean people do not ...  I do not think we ...  Why is it not brought into the fold if you like?  Always politicians talk about schools and hospitals, health and education, not social care.  There is this, again, this discrimination against it.  There is lack of understanding.  Social care is everybody's business, we all have experiences, because it is about care.  You know, what is wrong with care?  Why is it so degraded, devalued, in our society?  For example, I was looking at …  My daughter is doing politics 'A' level, and I looked in her textbook, and it mentions the welfare state, it mentions a chapter on education, on the NHS, and the bit on Social Security.  It talks about Sir Roy Griffiths who looked at the health service before Sir Derek Wanless, and again nothing about the Community Care Act.  Why do we have this problem about ...?  
I think social care is not broken, it is not … You know, people who come into social care, the values of social care are about empowerment and enablement, and listening and not controlling.  That is what personalisation we hope is about.  That to me is the key again, because funding is one part of it, but if we can change these attitudes and welcome what social care can offer in a less mechanistic way …  I think the problem is the system has become so tied up in bureaucracy it is almost taking the heart out of social care and the heart out of the motivation of the people that are working in it.  

What I have picked up recently is there is lots and lots of thinking about the funding - and do not get me wrong, I think it is so important - and thinking about the solutions, but also what about the workforce?  I am really concerned that we have got to address the issues about those people who are going to do the job for us.  Where are they going to come from?  If we do not get into our education system and the National Curriculum the benefit, bring the status of care much higher, and, you know, lord it …  Who wants to go into that sector when they are not paid, they are not motivated, the media gets them all the time?  So plenty of media attention, public awareness is increasing.  
We mentioned the personalisation agenda.  A key strand to all this, to some of the solutions, very, very challenging, understanding what personalisation means, and people are finding that very confusing.  It is a philosophy, it is not a means.  It is not just about individual budgets, but it is a philosophy.  It is about you determining the way that you want to have your life, the way you wish to live your life, and it is to be welcomed, but of course it is only going to affect a few people who meet the eligibility criteria, which I will mention in a minute.  But living independently in the community and the workforce issues which I have mentioned.  

There is loads of work going on, is there not?  I mean it feels like we are living in a maelstrom of strategies, reviews, you name it.  The fair access, the care reviews, the no secrets reviews, the ratings, star ratings, the councils are being rated and being judged, which is all very good stuff, because it gives people a chance to gauge what the quality of care is, however I just wonder how blunt an instrument some of those are, but it is all going in the right direction.  

We mentioned the social care green paper, it has been delayed, has it not?  It was going to come out later this year, it is now next year, and let's be honest, you know, let's assume it will be the summer I think.  But the point is that at least the Government have got to grips with it, and I do not care which Government it is, but, you know, the next Government needs to not lose sight of this agenda.  I can tell you that I was checking yesterday, the European Parliament were equally discussing this question yesterday, a question came up on long‑term care.  So Hampshire, you know, you are doing it as well as the European Parliament.  These are one of the big issues, the three big challenges to our nation, to the world actually, is terrorism and climate change and demography, and this is the bit that we have got to get to grips with. 

So, yes, I feel there is a sense of, almost a sense of desperation actually about the amount of stuff that is coming out at the moment, the sort of feeling that we have got to get to grips with this, we have got to get it right, but there is something about bringing it all together and making some coherence out of all of it.  

I think the Carers Strategy that has just been launched is another key strand to the solution to this problem.  It has already been mentioned, but again I would say let's go, you know, further.  Let's be careful that the carers are recognised, because - give them the breaks exactly, do all those things that are in the strategy - it is recognition though again that they are integral, they are, you know, not a ...  Do not take them for granted is what I am saying going back to those attitudes again.  

Local arrangements are changing.  The community, looking at the change in communities, I think is another key strand to the solution, which of course I am sure you are more expert on this than I am, but the sense of building up the community, age‑proofing houses, making sure transport is robust.  I am very concerned about the post offices closing, I would be because I am from Help the Aged, but you know how important these elements of the community are to keep people independent and living the life, you know, the way they want to.  Get children to relate, to help out older people.  Intergenerational work is terribly important I believe.  Building relationships is very important.  

What are we calling for?  Well, you can see.  I mean it is the same things we are calling for: families …  The current system is not sustainable, we have said that, it is not funded.  We have got to be fair.  I do not want to repeat that, but you have got your packs I think and you have got some handouts about what the campaign is asking for.  

I will just mention care homes.  I will not go through all the bullet points, but the reason I mention care homes is because I happen to be quite passionate about care.  That is what I was focusing on at Help the Aged, on why have we got ourselves into this real polarised situation where the whole of the care home sector it feels are being written off actually, because of the danger I think that we can polarise the argument that personalisation and self‑directed care is very good.  It almost slightly denigrates the care home sector and I would be very, very wary of that, because we are going to need some form of nursing care.  I think the term "care homes" is a problem.  I wish it could be re‑badged.  I think we have an image problem.  Hospices people can understand and relate to because it is fairly clear what they do.  There are many good homes out there.  There are people who work in them who, against all the odds …  God help them.  God help managers who run care homes; it is very, very difficult for them.  I am not excusing the poor ones by any means, but we need to apply the personalisation agenda equally to the independent sector and support them as well in transformation and improvement of change, which there is all sorts of ways of doing that, but training, investment, etcetera, and, you know, business support.  

The implications of the campaign, we know that care is changing, we know that we can never go backwards, we know we have to change, you know, move away from the passive recipients of care to enabling people to control their lives.  I do feel again the personalisation agenda is difficult, because some people say, a lot of older people say, "I don't want to control. I want to be looked after".  Well, my argument about that is of course, of course you want to be looked after, but putting myself forward, in my old age I want to be, when I am, you know, my dying days, I do not want to have to be worrying about sorting out, you know, when my carer is coming in.  I think it is about delegating responsibility to a trusted professional workforce, but it still means you have control, but of course you need to let go of control.  So the philosophy about having control should I think run through and I think maybe not so much for this older generation, who have frankly very low expectations because of the ageism problem, but I think as the generations change I think that will become more apparent.  But the point is it gives people choice, and some people can choose not to have control and that is absolutely fine.  So I was just being clear about some of those concerns that are coming up at the moment.  

I just want to make sure that I have covered everything I wanted to say.  I am conscious that I am giving you quite a lot of different perspectives, but I think the most important thing really, quality of care is as important.  We cannot ever underestimate the need for the change in attitude, the adequate resourcing, but the creative approach to join up.  Everything that goes on in the community is relevant to care I think to when you become older, so, you know, the more that is sustained, the more the community is robust and the more relationships are enhanced, then you will get I think a combination of actually reducing unnecessary waste.  We have to think more together.  We have to be much more joined up and genuinely collaborative.  

I think finally what I would like to say, apart from joining the campaign which is the next slide, is tackling long‑term care for me the solution is like a jigsaw.  If we have a clear vision for what we want for our age and our future, imagine that picture …  For me it is living in a real community, a strong community, as I say.  Maybe, you know …  I am lucky.  My parents are in their 80s and 90s now, but they do not actually need that much care.  If I came to be in the caring role, I would want the support, I would want the breaks, I would want to be recognised, I would want to be able to work and be supported to do that work flexibly so I can carry on, because I want to care.  People want to do that, you know.  Let's harness the sort of human spirit of need to care for each other and not let the system get in the way.  

So I guess that, as I get older, I do not want to …  Personally I do not want to live in my own home on my own, because I do not like the way older people are treated, and I am realistic enough to know that is not going to change.  I want to choose to go into a good communal setting where the residents might be in control of it.  It might be, I do not know, some sort of co‑housing, some sort of commune for older people, who knows, we have got to be really imaginative about this, but I do not want to live on my own.  I do not want to ...  I do not mind doing it when I am younger old sort of thing if I need care, and I do not mind employing the carers when I have got the energy, but when I am tired and I have had enough, I want to go in somewhere with people like me actually.  God help us if I go into a care home with sort of ex‑campaigners, that would be quite interesting.  But it is about like‑minded people, you know, and I do not want to lose those relationships that I value so much.  

So that is my vision and I want to do it ...  I think I want my death  …  I am just going to mention how I want to die, because again I want to have those people around me and I want access to the best sort of medical care and the best amount of painkillers.  But I am not afraid of that, you know, if I have got that, but I am afraid of being neglected and I am afraid of being forgotten and I am afraid of being I suppose, yes, just not recognised.  

So thank you.  I think that is as much as I can say, but “Join the campaign!”  That is my last call for you to do.  Thank you.  

CLLR KEN THORNBER:  Well, Annie, thank you very much for that very robust presentation.  You have the opportunity of influencing one MP here, here and now.  Are there any questions from commissioners?  Debbie?  

PROFESSOR DEBRA HUMPHRIS:  Thanks very much for your presentation, Annie.  I want to come back and pick up a point that you said about workforce.  In the next 10 years we have got a projection of a downturn in 18‑year‑olds year‑on‑year and an increase in the expectation in the need of services.  I just would quite like to hear from you about what your view might be about how we create an alternative model of workforce and whether the way we professionalise people at the moment potentially gets in the way.

MS ANNIE STEVENSON:  Yes, I think it is again being very creative about this.  I think the Carers Strategy is key, so we do not rely ...  You know, care is not rocket science, you know, it is fairly simple, but I do worry, I mean I think about the ...  How can I put this tactfully?  Why is it that you get graduate schemes for the NHS, for the BBC, for, you know, people who go to help MPs?  You get these very, very bright academic people going into those sectors.  When I was in social care, it was never easy for me.  I had to sort of fight from the bottom up.  I am not saying that is not good and I am not saying …  You learn the skills on the ground; the skills are very, very important.  But I think you also need people who have got vision and who have got the ability to think strategically as well as the heart and soul if you like.  I think what I am saying is you need really good leadership and that is key.  So how do you get good leaders to come into the social care world and how do you encourage them to see it as a bigger career opportunity as anything else?  So I think it is again ...  Care is about creative solutions to problems, that is what social care is really, that is what social work was about, so the same approach to this, to the workforce thing.  

We have got a serious problem with migrant workers, I mean people who cannot even speak the language, and I do not mean to denigrate that by any means.  I just feel it is appalling that in our society we cannot look after our people and we are not seeing that as a ...  We sort of accept it and I guess that is my point.  

So I think it is about looking at the education system again.  Is it balanced? Is it, you know, is care, health and social care up there?  Encouraging new people; being very supportive to migrant workers and helping them with language skills, training; getting training right - it has got to reflect the intangible way I have been talking about; the relationships; and the way we regulate care has got to as well; and also pay them.  You know, you cannot expect people to, in this society, with the amount of worries we all have about our bills, you have got to pay them properly and give them a career structure and value them.  So I do not know if that is helpful.  

CLLR KEN THORNBER:  Right.  Vice Chairman, Cllr Felicity Hindson.  

CLLR FELICITY HINDSON:  Thank you very much.  Annie, I am interested to know what contribution you think older people themselves can make to this debate, and also to the changes in attitude which you are seeking.  

MS ANNIE STEVENSON:  Oh, absolutely huge, if only they had the chance, you know, if only there was the opportunity.  I mean look at the problems we have with young people, for example, in our society.  I mean I have got teenage kids and one of them is terrified ‑ he gets bullied at school and it has been a nightmare.  I mean he does have grandparents, but if we have older people who do not have access to their own children, in our communities we have that …  You know, I mean the voluntary sector is very good at instigating some of these relationships, but you could have all sorts.  You know, "Adopt a Granny" is a Help the Aged term, but you could have an older person being a surrogate grandparent to a younger parent, so you could break down some of those barriers.  Because I think there is a real issue about polarisation away, children could almost turn against older people.  Young people could do if we do not get this right, because of their thinking they have got the burden of looking after the old.  So again I think it is about changing relationships and encouraging those in a very imaginative way.  

There are all sorts of ways older people can contribute if they were given the opportunity, and they are desperate to.  They are isolated, they are lonely (a lot of older people are), and they have got so much to give, so give them the opportunities to ...  Maybe it is positive discrimination you need to get them on, you know, as positions of power in the community, but it is almost like you have to be, because older people do not expect to be included.  We have got to get through that.  Older people expect to be, you know, put out to grass, that sort of sense, so they do not feel that they have got anything.  Sometimes you just think, well, God, they have got all that experience, you know what older people's stories are, but it just takes us to open our eyes to see it, but it does need a creative, again, approach I think.  

CLLR KEN THORNBER:  I do not think there are any more questions for the moment, so thank you very much indeed, Annie, for that, as I said, robust presentation.  

Sue Collins Presentation 
Members of the audience, thank you very much indeed.  What I think we will do is, it is just coming up to 11.15, could we be back in our places by about 20 to 12, so that you have around 25 minutes for a break?  Thank you for your attention.  

(Tea/Coffee Break)
CLLR KEN THORNBER:  Ladies and gentlemen, thank you very much.  I was thinking, my word, you are keen.  You are back in your places with five minutes to spare, so I am grateful.  

A couple of comments to make.  The pilot project which Sue mentioned from Joseph Rowntree, I understand my officers are engaged in the pre‑thinking that will go into the pilot project.  I therefore then gave an undertaking, not knowing that, that we would indeed get involved.  Well, we are already, and we are volunteering for the pilot project.  

MS SUE COLLINS:  Thank you.  

CLLR KEN THORNBER:  Secondly, two or three people in the audience with hearing impairment, I would say to you we do have a loop system here and I am assured that that is operating, so I do hope there is greater clarity of voice.  I think one of the problems is ‑ and it is quite understandable ‑ the speakers tend to be addressing the Commission and, in doing that ‑ and I can see the microphones being altered a little ‑ they tend to turn that way, and there was some loss of audibility, so I do apologise for that.  That is a good hint to Steven Hulbert, Senior Executive with Norwich Union Insurance, key player in implementing the insurance products that were first made available for equity release, so we look forward to your presentation, Steven.

MR STEVEN HULBERT:  Thank you.  Well, firstly, I would like to thank the Commission for giving us the opportunity to come and discuss this with you today from an interesting perspective in terms of insurance, as you will see as we go through this, on the basis that it is an area that we have been into and moved out of as an industry quite quickly, and we will go through different ways of that.  But I was hoping Dr Fernandez would still be here because, having crystallised the whole of insurance and inability to run the system, he has now run away and he is not able to answer now that he has gone.  (Laughter) 

Really just from my own perspective, just to give you an idea of where I am currently, I am just in the process of moving away from Norwich Union and into the care sector in a secondary sense in that I am working with a company called Collective Purchasing on a consultancy basis looking at providing services through care homes and the like.  So it is giving us an opportunity to look at both perspectives, which is quite interesting.

The agenda I just want to take you through today is just a bit of personal background in terms of some of the personal experiences I have had in terms of selling long‑term care in the past to people within the industry and directly to customers.  

We have been through a lot of change ‑ and it is quite an interesting way to look at that ‑ in terms of what their experiences were of wanting to buy or not buy, and I think the "not buy" is quite important.  

I will also give you some idea of the personal background in terms of where the business has been, what the current market is, and what I personally believe, and what some of the people in Norwich Union also believe, could well be the way forward in the future, and of course there is some time for questions at the end.  

In terms of personal background, I have been in the insurance industry for about 25 years and was part of the team that launched the Commercial Union 3rd Age long‑term care products in 1992.  It was seen, because of demographics, as an ideal opportunity for businesses to move into long‑term care and provide on a pre‑funded and immediate care basis.  So it was traditional insurance products which would be for a premium base for an amount of benefit being purchased in a time of need, and that was either by pre‑funded on a regular premium or lump sum.  

It was perceived, with a growing market, that this would be something we could move into quite strongly.  However, the one thing that happened was that the market did not move forward as quickly as we had anticipated, we were not followed into the market by other insurance companies, and, accordingly, it faltered.  All the time it faltered, primarily it was perceived as being somewhere around cost - it was very expensive.  Being one of the first companies in, our premiums were very high.  At the time, the average life insurance policies were costing around £50 to £55; we were charging on average £150 to £175 a month for this product.  You were buying a tremendous benefit, but actually getting the money to fund that is really quite difficult.  

The people that need it most, because of the impetus for them to get the right level of care at the right time, it meant they did not have the financial resources to do that.  We were trying to separate them from the actual requirement they had with the actual ability they had to pay, something they could not do.  

When you sold directly to clients what you found was an interesting scenario really: very much that the poor end of the market distrusted it completely and still do, and they almost are unable to buy; the higher end of the market does not want to buy and does not need to buy; and the middle market, which absolutely needs it and absolutely is under the most pressure, perceives in their own aspirations that they will not need it, so they do not buy.  So what you are left with is all three of the main groups not wanting to purchase something that is some way off in the future.  We heard people saying that they have already thought about how they are going to die, and that is two or three stages beyond the level of care that insurance companies and advisers are looking to provide for the people that they are talking to now.  

It is important that we understand that they need to grasp this quite significantly.  The one thing that all the people who spoke this morning have said is that care will increase in cost.  It will increase in cost and become more difficult to find, and that is why we need to do something quite carefully.  

So in terms of the business background, so what happened to the business and why are we not selling any?  Commercial Union came in very much on their own and very much alone, having seen a marketplace, and I think that is going to be the difference in the future when people come back into the marketplace, because if they come back into the marketplace, it will have to be in partnership with the Government, because if you try and create a market and sell into the market, people will distrust your reasons for being in there.

Interestingly, I think if it is in partnership with Government, there are some interesting challenges around.  First off, people would distrust the Government element of that, because that will be a stealth tax.  They will distrust the private element of that because that will be an insurance premium that is too high based on the basis that, when I get my ADLs, I will not have sufficient to get all the benefits I need in the future.  Big trust issues around this type of area.  

We have also got to understand that when we come back into the marketplace we need to be sure that the market will be supported by the Government in a way that it has not been in the past, because we cannot stand alone.  Insurance companies absolutely, I believe, are holding themselves back because of the situation regarding pensions.  People talked this morning about the pensions and how they were moving forward and it was pretty much sorted, but the pensions market, from an insurance perspective, is absolutely a mess.  Pension simplification came in and it is a more complicated system.  People probably invest less now per income per capita in pensions than they did previous to the changes in the legislation, and the margins for insurance companies have been squeezed.  There are fewer insurance companies now, looking on a much more global scale, and the UK market, for most insurance companies, is only a small element of what they achieve.  So whereas in the past, when we last came into this market 10 or 15 years ago, the UK market was what the insurance companies were very keen on, it is now not their biggest market, the growth markets are around the world, and if we do not have some sort of partnership with Government, some underwriting with the Government which says, "We will protect the investment that you make", I think it will be very difficult for those companies to come in and make a significant contribution to the marketplace.  

Interestingly, as I say on the board, in 2002, to give you some idea of where the business went, Norwich Union, with all its Pre‑Funded, Immediate Care, which is basically an annuity‑based product, and Investment Bonds, Norwich Union won the 2002 Health Insurance Award for Long Term Care Product Provider.  Insurance companies, like all entrepreneurial companies, are about being innovative.  We were so innovative, that nobody bought it, and, within a year, all of those products were withdrawn from the marketplace.  (Laughter)  We actually have no products now that are long‑term care plans.  Tim is in the audience, one of the salesmen who works in the south of England, and they were going through a series of training schemes to go through and become fully qualified, if tied and not independent, advisers able to advise on long‑term care.  An exam was put together by the CII.  Halfway through their training, the company withdrew all the products.  The training they had was absolutely useless and they have no ability to use this information or training when they go and see clients now.  They have nothing to sell because nobody buys.  

What we are now in the position of is that across the board, in the short time I have had to prepare for the presentation, I went onto the Internet just to see what was around, and I found it very difficult to find any pre‑funded products at all, it is all annuity‑based products or equity release products, which brings us on really to the current market.  

The current market is really immediate care plans, which are annuity‑based, impaired life annuities, equity release, and within that there is really no dominant player overall for the long‑term care market.  

Dealing first with immediate care plans, the issue with an immediate care plan is that you have to have a significant lump sum to get the product purchased and that means using the home, because most people are asset rich, cash poor.  These are the people that are going to need it most.  They are going to have to do that.  

The FSA has very strongly said that they will not allow equity release to be used, and rightly so, to purchase annuities, because you have the cost of the annuity, the cost of the investment, so taking money from equity release to purchase annuities is poor value, it increases the cost, why would you do that?  But it is actually the only way these people can fund for it, and that is why again there needs to be some understanding of how we can move that closer together in terms of the care, the Government and the partnership that builds into that.  

Equity release as a whole, which is quite interesting, the Joseph Rowntree Foundation were talking this morning that the equity release issue is one of being able to use it for some elements of funding, and, Vice Chair, you were discussing the way people used it to purchase things.  The one thing that we find in Norwich Union, and it certainly is not unusual in the marketplace, is that there are more people driving around in the cars that they have purchased with equity release and going on the holidays that they have purchased with equity release, than using it for themselves in the longer term.  What has happened is that people have bought houses for £2,000, £3,000, £5,000, £10,000 in the early '60s, when I was only a child and never had the chance to benefit from that boom, and the fact is that they now have significant amounts of equity within unencumbered property.  They can actually take from an equity release lump sum what appears to be more than they paid for the property in the first instance, leaving equity for their family, "So why not have that money back for myself?"  The challenge is that, once you start using equity release, it is a one‑stop shop.  Once you are down that road, you cannot go somewhere else for lending.  What happens therefore is they purchase the car and they purchase the holiday and then they run out of funding to use it effectively for themselves.  The one thing they wanted to protect was their home, their family home, and what happens is they have to sell the family home to get the benefit to get into care.  

We are finding that husbands, which is a good thing for me, are now living longer, so we can care for our wives ‑ why my wife would want me to care for her, I do not know, I am not very good at it, but we shall see.  But the fact is that we are now in a situation where one person is going to have to remain in that home whilst the other person potentially goes into care.  This is not a situation where a parent can care for someone who is younger or a grandparent can care for someone who is significantly younger, this is someone who is 70/75/80 caring for someone who is also 70/75/80.  They cannot pick these people up and carry them to where they need to be, they cannot touch them in the way that they wanted to do, and what happens with caring to a large extent, and certainly when I have spoken to clients about long‑term care, what their concern is the loss of dignity that you have as a carer, not because you are ashamed of what you are doing, but because of the way you are ashamed of the way you are treated by the system and the people around you.  

The one thing that comes out of the whole issue around care I believe is social exclusion to an absolutely significant level.  My mother is currently in a home, my dad died in a home, not our own home, and that hurts all the family.  Because we are a disparate family and moved all over the country, that is what happens.  The one thing that is interesting is that there was nobody ever went to visit him other than the family, which would not have been the case wherever else he lived, you know?  So it is important that we get those things together.  We understand what people are looking to get from their care.  

Outcomes was what Dr Fernandez talked about and outcome is absolutely important.  What do we really want from the care?  Because when we know what we want from the care, we can then quantify how much it is going to cost and put in place a plan to do something about it.  Without that plan, insurance companies will not come into the marketplace.  

In terms of the way forward, I just picked out a piece from our own website, which says basically, "We presented the results of ... long‑term care research" ‑ and this is from 2002, because there has been very little research into a market that does not exist since then by ourselves - "... 90 [per cent] of the over‑55s ... believe that the public and private sectors should work together to provide long‑term care ...", and that the right level of support would work, and I think that is really important.  There have been no new products in the 21st century to assist in this marketplace.  

Choice is really being lost to everybody who uses it, and I think that is really something we need to think about and something for the Commission to take forward.  I think the fact that Hampshire is moving this forward on its own in the way that it is is really laudable. 

Finally, just to finish really in terms of before we go to any questions, I think insurance track record has not been good, it has been inefficient, but I think that is because it was not in line with a Government plan.  We had identified a market and went there on our own.  I think together, if we align a market, we can do something about that.  I think stakeholder proves that.  Stakeholder pensions proves that we have not worked together sufficiently.  What we are having to do is catch up on plans.  State and business must discuss the outcome for everyone, build a plan and an outcome, and a market and a desire, to ensure that market is given some credibility.  We have to be able to choose where we get our care from and that can be private or insurance.  Thank you very much.  

CLLR KEN THORNBER:  Well, thank you very much indeed, Steven.  I am not sure whether it is Steven or Steve.  

MR STEVEN HULBERT:  Steven.  

CLLR KEN THORNBER:  Steven, right.  The first questioner is 
Sir George Young.  George?

SIR GEORGE YOUNG:  Steven, you have said that the insurers would only return in partnership with the Government, and one of the schemes that has been floated is a product whereby you or an insurance company will underwrite the cost for a fixed time and then the state will pick up the cost thereafter, and I think that is the sort of partnership model.  

MR STEVEN HULBERT:  Yes.  

SIR GEORGE YOUNG:  This was a policy that a political party, that shall remain nameless, put forward at the last election, and in a debate we had last week, the current Care Minister, Ivan Lewis, I think was rather dismissive of that product in that I think he said that the cost of the premiums, because it is pre‑funded, was such that it would exclude a large number of people.  So what are the prospects of seeking a consensus on the partnership model that you have just outlined if that is the reaction at the moment from the present minister?  

MR STEVEN HULBERT:  I think from the point of view of insurance companies and certainly where they are, I think the opportunity to get a consensus of that is much stronger than it has been in the past because there are fewer companies to involve, and I think that is quite important in terms of the market has changed.  There are now probably only four or five players really in a position to make a difference in this marketplace.  I think it is about the Government choosing those four or five companies and talking to them about how they might move it forward.  Give them the opportunity to have their own products as well, but also a joint Government-underwritten product as well, and I think that is where you are going to have to get the consensus. 

The fact is - and the one thing that everybody has talked about today and will continue to talk about today - it costs too much to provide this care, absolutely, but the fact is we have to make the commitment to ourselves because it is for us that we are putting this care in place, that we are prepared to spend it on ourselves and invest in our families that follow, and, if we are prepared to do that, then we will be in a position where we can gain consensus, because people will understand why the plans exist.  

The plan is not being put in place to make the insurance companies money, which it will, it is being put in place to ensure that you get to choose the right level of care at the right time, when you need it most, in the place that you want to receive it.  

I think what we have to do is to be a bit more creative in that and understand that it is about the care being provided by a recognised care provider or by informal carers.  You know, the Government has put together …  I was listening to it in the car when I was on my way to the Lincoln Care Association on Tuesday of this week, and there is £150 million or something been put forward for extra money for carers, which worked out someone said at £44 a carer.  You know, quite frankly, any carers in here would have to say that £44 is an insult to the job that they do.  
I think consensus will come from making real commitments to the people that are going to receive the care and how they use it.  Not really a big answer, but I think that is something you are going to have to work on.  

CLLR KEN THORNBER:  Any supplementary, George? 

SIR GEORGE YOUNG:  No.  

CLLR KEN THORNBER:  No.  David Bridle?

MR DAVID BRINDLE:  Thank you, Chair.  Given your experience in the market, Steven, and people's reluctance in the past to buy these products, perhaps reluctance to think about their care needs in older age, if we go to a Wanless partnership model, do you think that there will need to be an element of compulsion to make people save for their contribution?

MR STEVEN HULBERT:  I think in essence there comes from ...  The requirement for a partnership almost builds a compulsion within it because, if nothing is done, you will not be able to get the care you can have, and I think the compulsion will come from that.  

Part of all of this is a kind of education, which we talked about earlier on today, in terms of getting people to be aware of what the challenges will be.  Now, those are long‑term goals and long‑term things, but I think I am against compulsion in its purest sense because I think people should always have the choice.  The important thing is that the people who really need to make that choice are the ones who are least able, I believe, to make the provision that they will require, and I think that is something which is a much bigger social question than the compulsion around the insurance elements.  But I think compulsion will almost become something which has to be there because, you know, without it, nothing will happen, nothing will change, and there will be no further investment or no further significant investment about the levels that the Government are prepared to put forward.  

CLLR KEN THORNBER:  Did you want to supplement that, David?  

MR DAVID BRINDLE:  I would only observe that in the model as described to us this morning by Jose, the state would step in.  If you have not saved, then the state would step in and you would get that gap met through Social Security.

MR STEVEN HULBERT:  Yes.  But I think the fact is that the people who are not going to be able to save, the state is always going to have to ...  The people who need it most I believe are the ones that the state will always have to step in and support anyway, because they are the ones who potentially are going to need more care, I would imagine, because of their social position and the level of income through their lives.  So I think I am against compulsion, but recognise that there will have to be some element of that.  

CLLR KEN THORNBER:  Right.  Councillor Dowden.  Alan?  

CLLR ALAN DOWDEN:  Yes, thank you, Chairman.  Can I ask you your opinion from where you are?  Clearly, the care plans could be a way forward, but presently they have not taken off obviously, but there has to be incentives.  One incentive is obviously people, if they were to deteriorate when they get older or whatever, would like the right levels of care, not just maybe basic care, what we can afford or whatever the state ..., but how do your thoughts go on tax relief to encourage people to get into these care plans for the right level of care?

MR STEVEN HULBERT:  I think, you know, those sorts of things are absolutely vital, because the Government will need to be seen to make some commitment to the plans and tax relief is a good example of how that might take place.  People have talked this morning about changes to Pension Credits for people who provide care and the like, and I think those things are important.  I think you would have to give those things at the point at source and also at the point of benefit being paid to ensure that these benefits were completely tax free, which would be quite interesting in the way that the money was used, particularly even if they were used for informal carers.  So I would say that is something we need.  

CLLR KEN THORNBER:  Professor Montgomery.  Jonathan?

PROFESSOR JONATHAN MONTGOMERY:  Thank you, Steven.  Developing that a little bit, I wonder whether there has been any interest from employers about seeing this as a package of benefits they might want to use in the way that they sometimes do with private medical insurance and obviously pension contributions.  

MR STEVEN HULBERT:  I think the challenge with employers really is the change in the employment market.  Because people move around significantly, what we found with the pensions is that I think potentially there has been an opportunity for employers to provide less pension benefits than they do now, and I do not think long‑term care is really a sexy enough benefit for someone to want to have that in their employment benefits, I think they would rather have a bigger car to be honest, and I do not think that will be a beginner. 

CLLR KEN THORNBER:  Right.  Ah, John Dixon?  

MR JOHN DIXON:  I just want to explore a little bit about the implications of actuarial costs of this due to longevity, because it seems to me that that may be at the heart of some of the issues that we are considering.  So I was wondering what your view would be about the nature of the Government contribution alongside the private sector on this.  I mean would it be, as it were, underwriting or capping liability after a period of time that you would see would be most helpful or would it be a sort of co‑funding during the course of, while people are, you know, from the beginning?  

MR STEVEN HULBERT:  I think the two elements you can look at are that you either co‑fund on the way in, and that I think comes through with tax relief, so effectively we are in some way ‑ we are paying 80%, the Government is paying 20%, in terms of that.  It could well be that at the same time, by almost effectively increasing the tax relief on this, you could have a pound for pound, a pound for 50p, contribution being made by the Government and the individual, or you go for a back end, which is that, if I have funded for £100 a week, then the Government will give me £100 a week or £150 a week of care that goes with that.  I think that is where the actuarial costs would have to be identified, as to whether it is appropriate that the dual fund is at the front or the back.  I do not think it can be in both places.  I think that is something that probably would not be a non ...  I think you would struggle to get consensus for that kind of value.

MR JOHN DIXON:  Where do you think would be most helpful for insurance companies to tempt them back into the market?  

MR STEVEN HULBERT:  From a salesman's point of view, if you can give me half a chance at the point of sale, then I will take the tax relief.  In the longer term I think it is going to be the benefits that you purchase with that which is going to be much more powerful.  So to get people back into the market, tax relief I think would be a good transitional move, but it would see ultimately I think - I would expect a better benefit for everybody if it were a pound for pound benefit at the end of that when you were purchasing benefit. 

MR JOHN DIXON:  Thanks. 

CLLR KEN THORNBER:  Right.  Well, thank you very much indeed, Steven, for your presentation.  

MR STEVEN HULBERT:  Thank you.

CLLR KEN THORNBER:  Now we move on to a presentation from 
Caroline Highwood, Senior Finance Professional in Adult Care in the County Council of Kent, and she sits on the CIPFA Panel for Social Care.  Caroline?  

MS CAROLINE HIGHWOOD:  Thank you very much, and good morning everybody.  I think I kind of feel a bit like the Lord Mayor's show after the Lord Mayor's show in that what you have heard so far has been very strategic and very forward thinking, whereas I was asked to look at the financial risks of self‑directed support, so I am going to get into some fairly detailed nitty‑gritty.

The other comment I would like to make is that nothing I say this morning should be deemed to believe that I do not support self‑directed support as the way forward and as the model of care that we should be looking at for the longer term future.  

The risk of looking at risks if you like is that you come over hugely negative.  So the good news is, whilst I am identifying all of the risks, and I have broken them out in two ways, organisational and individual, I am also going to talk about a few mitigation strategies that hopefully should try and cap or knock down some of those risks, so perhaps just to give some ideas.  

The organisational risks.  Do you know it is depressing when you sit down and think of risks, is it not, because suddenly everything becomes scary.  So there is a list of things there, mostly negative, one or two little positives lurking in there, but obviously, and I am an accountant of some years duration, so the first one for me is do the sums add up?  We have got a lot of unknown factors going on in part of this modernisation and this change, and, at the moment, we are in a position that has already been referred to this morning where I think pretty much every local authority up and down the country is struggling to balance its books on Adult Social Care.  So the concept of leaping into this change with a lot of unknown factors as to how you could assess them, what will be the benefit of reablement services?  Now they should be positive and they should actually help us, but by how much and for how long?  How do we assess ‑ and I have got it on there as well ‑ the resource allocation, because how we pitch that is clearly going to make a lot of difference?  What are the types of support we need?  What are the changes we need to make to staffing to make it happen?  All of these are unknown elements, and so to actually assess whether or not the sums add up is going to be quite a challenge in itself.  

I think the issue of "Definitions and expectations"- and we used to have an IT manager in Kent who was very, very good in saying, "Always underpromise and overachieve", and at the moment I am feeling, with some of this personalisation, in terms of the expectations we are raising, we are in potentially overpromising and underachieving.  I think it is up to us to manage that carefully, because the worst thing we can do is to set up views in people's minds that it is going to be Shangri‑La when possibly it is a weekend in Clacton ‑ no offence to Clacton.  (Laughter)  It means we have got to be careful about the definitions.  That obviously goes to the heart of the equity with which we treat people and what they are entitled to, and what is in the scheme and what is not allowable, and we have got to help people to understand that.  

I have a personal beef about choice and capacity.  From where I sit, if what you are offering as choice is to be real choice, there has to be spare capacity to deliver it and spare capacity costs, we have to be aware of that.  

Estimating the resource allocation, very difficult.  We are struggling with it in Kent, and I am not sure I have yet heard (and perhaps John Dixon knows better) of any authority in the country who has really cracked it in a way that they are comfortable with yet and that bothers me, and partly that is because we do actually have a lot of unpaid service given by informal care, and how do you treat that equitably when you do not have the money to pay for it?  

We have got risk around in‑house provision or block contracts because, as people exercise their choice and move into new service models, then we start to get bigger numbers of vacancies, both in our in‑house providers and indeed in any block contracts we might have, and managing our way through that to something that becomes sustainable for the long‑term future is something that we have got to plan.  

"Un‑met need", we have already heard about that this morning.  Clearly, if we start meeting un‑met need, that adds to the costs.  

"Process efficiencies", now I think there are potentials there.  I have already talked about the possibility of reablement, and how we actually construct, clearly we have got to be very careful about how we construct our future ways of going forward and the value for money, and the support infrastructure that people will need to access the services and to do it in a way that does not feel as if they have just been pushed out and abandoned in this brave new world of choice.  But equally again we have the risk of adding to our costs of transaction, because where I might be now paying a domiciliary provider one bill, 20 clients, if I am making direct payments to those 20 people, then that is 20 transactions to my one, and so all of these we have got to take into account.  

How do we account in the future for personal budgets?  I do not think anybody has quite worked it out.  Certainly our software supplier has not really got it in their heads and we are talking to them about it.  But quite clearly, if the choice you are offering to people is not to have a direct payment, but to have a personal budget whereby we, as the local authority, do that individual payment with a very creative structure of services, we are going to have to account for that.  We are talking to the software supplier, but it is not there yet.  

The "Context of change" is just a personal plea from me not to believe we are painting this in a stable environment, we are not.  The world is changing around us.  Even in just social care we are, at the same time as we are doing all of this, accommodating the transfer of all of the social care people with learning disabilities from the health service into local government.  In Kent we estimate ‑ and I suspect it will be a very similar number in Hampshire ‑ that is about £30 million worth of business.  Take a deep breath.  That is going to be a lot of change that we are bringing on at the same time as we are managing the modernisation of all of our services.  The health service itself does not stay still for five minutes, so I just flag that one.  

But there are other factors.  We are trying to work with an environmental agenda.  Externally we have got the credit crunch, what is that going to do to my income line?  We have talked about taking houses into assessment, but actually, if the capital value is depreciating, that is going to have a longer term impact on my income line.  

Income itself is a risk and it is a risk in two ways: one is the risk that, if you currently have a fairer charging policy that is specific about the services that you charge for or do not charge for - and I have to say in Kent we do, because we do not charge for day care, we do charge for domiciliary care - but when it is a personal budget or a direct payment and you are not specifying the nature of care, you have got to work that one out, and some people may find they are paying a charge that they were not previously paying.  

But also the other factor is, if this modernisation is, quite rightly, to serve more people to live in their own homes who want to, then my income drops.  It is not just that I cannot take the house into account, which I cannot, but also they have to have enough money to live in their house, so their care needs will only be one element.  They have transport costs, they have, you know, food, they have all of the other costs, the electricity, etcetera, etcetera.  So actually, under fairer charging policy, the actual costs that you get in are very much smaller, or the actual income you can get in very much smaller, even for a quite expensive package of care.  

Then looking at the individual, I guess if you look at the risks I have put against the individual, the first two are still risks to the organisation, but risks to the organisation on an individual level; and the second two risks are risks actually to the individual themselves.  

"Financial mismanagement" actually includes, in my view, the whole range of issues where, particularly in direct payments, if you are offering the money to an individual, they may not want to pay it out on services, they may use it for other factors, it is money.  But it also includes one which is somewhat more worrying one would say in that, if you are assessing them to make a contribution to that service and you are paying the money to them as a direct payment, you pay it net of that contribution because that saves my transaction costs.  I am not going to send a bill out to them, I will just pay them the net money.  So what if they do not put enough income in?  Then actually what they have for care is less than you have assessed them as needing because they have not put that income in.  So there is risks there to the individual of financial mismanagement.  

Very sadly, the next heading I come to, I am, as was said in the introduction, somebody who has done social care finance for long enough to get somewhat cynical about some relatives of some or our service users, and we do find from time to time that the money that is intended for care, the benefits that somebody is entitled to receive for care and for living, is used by a relative, be it a son, a daughter, be it some other relative, in ways that it was not intended and then the money is not there to pay for care.  That is a real risk.  

Other risks, the capacity and availability of care, it comes back to the point I was making about choice.  There is no point in saying this offers choice to the individual if the capacity or the availability of the nature of the service they want is not there for them.  That is a risk.  Just saying you have given them the money does not buy the service if it is not there.  

Also, if they decide to go down the route, as a lot of people have under direct payments, of personal assistants, they have accountability as employer.  Very early on we learnt that one quite hard in that we had a very disabled young man who had employed six personal assistants to give him round the clock care and he became very frightened of one of the assistants, he found them threatening.  It would have been adult abuse if it had been a service we provided, but actually it was his direct employment.  He took legal advice, independent legal advice, and he sacked them, and the next thing he found himself was in an Employment Tribunal.  Now that is an extreme end of risk, but it is something that, as responsible people who are negotiating care, we have to take on board.  We have to help people with the infrastructure.  

Right, that is the depressing bit, so let's have a look at some of the mitigation strategies.  

Actually, just looking at the top of the list, this is good management, we should be doing this anyway.  I have no magic wand for all of these risks, these have to be good management.  The "Forecasting, monitoring, analysis and constant review" is what we should be doing as managers.  Having said that, it is going to become even more critical.  Because of the point I made about we are jumping into the unknown with a lot of this, we have got to be able to constantly address and redirect.  Nobody is going to thank us for going down a route that opens up a lot of doors and then finding, when the sums do not add up, that we have to shut them again.  I only have to point to the national press interest in Wiltshire a couple of years ago to demonstrate where I do not think any of us want to be.  

"Learning from others", and look what we are doing today.  It is critical and there is an enormous buzz in local government at the moment trying to understand this to see where people have got to, to see where people have got solutions that work.  I mean it is critical and we have got to keep doing it.  

"Workforce planning and consideration of skills", that is critical internally.  The care manager role I think has to change, but equally the care provider roles will change.  If we are into reablement and we are into encouragement, we are doing things, it is equally critical to work with our marketplace and the care force who are out there.  We have a very large market in Kent, but those talks, the training that we are working with them on and the encouragement of new people in - we heard earlier about, "How do we construct careers?", one of the issues for me is looking at apprenticeships for young people.  We are working with schools, we are trying to bring young people into it, but there is a gap, because we can bring them in as work experience, we can bring them in to help, but they are banned from working by regulation in the care industry until they are 18, by which time, if some more sexy industry has come along and trailed an interesting career in front of them, they are lost again.  So, yes, we need to work with schools, but we need to close that regulation gap in some way.  

We need to work with our providers and our users and carers, and that includes, not just the care, but what is the infrastructure they need around the care so that it is not a big scary world but it is something that they can manage, especially if they want to become employers of personal assistants.  We need to develop strategies for our in‑house provision so that it is in the new world and we need to look at our charging policies.  

Looking at the individual, the risk‑assessed focus is the bit that I think what we do not want to do is create a whole new bureaucracy, which was slightly the temptation with direct payments, where they had to account to us for every penny what was spent, but equally we want to make sure that there is no opportunity for people to have that money spent in ways that does not secure their support.  So a risk‑assessed focus I think is critical, a way of actually helping people to focus on where perhaps there are concerns, rather than huge bureaucracy across the peace.  

"Care Management reviews."  If somebody has been assessed as needing care and is not getting the care they need because the money is not being spent on it, actually it is not just finance staff who would be interested, but when care management are going in to do the reviews or whatever we are calling them in the future, when they do the reviews of the care and the state of the individual, then actually that might prompt questions about use of finance as we go through.  

I think "Clarity on the rules" - and it goes back to the issue of definitions and expectations - if we can be clear, not just for ourselves, but for our service users and our carers in terms of what actually they are entitled to spend the money on and, critically, what not, then that will help them to manage within what they have and be confident that they will be able to be achieving what they need to achieve.  

The client financial affairs officers that we currently operate, in Kent we only, apart from a few exceptions, operate on residential care where we take over appointeeship for benefits and we are managing those clients' affairs for them.  I think there is a halfway house between totally not doing anything at all for people in the community and taking something over 100% in the way that the client financial affairs officers do, and I think we need to be looking at that, and I think we need to look at how the voluntary sector can help us with that and developing new roles.  It is part of the issues of developing an infrastructure that supports and manages this.  

I think we need to be close to adult protection because of the risks of financial abuse, as much as anything else, and I think we need to be clear that ultimately, where there is financial abuse of a direct payment, then it is no longer an entitlement and that perhaps it comes back into being a personal budget.  

So those are some issues that we are still grappling with and that hopefully we will come to some sort of conclusion in the same way that I am sure Hampshire is as well.  Any questions? 

CLLR KEN THORNBER:  Thank you very much indeed, Caroline.  
Sir George Young.  George?  

SIR GEORGE YOUNG:  You mentioned a client who got a direct payment and then found himself being sued for unfair dismissal.  With self‑directed support, presumably that client could identify who he wanted to care for him but ask the local authority or someone else to handle the paperwork?  

MS CAROLINE HIGHWOOD:  That would be my understanding, yes, that that would be part of the choice.  The choice would be, "Here is the package of money that meets your assessed needs.  What do you want that money to be spent on?", and, "Do you want to spend it yourself personally?  In which case here is a cheque", or, "Do you want us to do the detail for you?"  So I think life is going to become more complex for the local authority if a lot of people take the choice that says, "Please do it for me".  

SIR GEORGE YOUNG:  Thanks.  

CLLR KEN THORNBER:  Thank you very much.  David Brindle?

MR DAVID BRINDLE:  Yes.  I am slightly surprised you did not take the opportunity to plug the Kent Card, which I understand does mitigate against abuse and also reduces transaction costs.  

MS CAROLINE HIGHWOOD:  It does.  We have the Kent Card which we offer to clients precisely to operate as their direct payment.  What you need is providers who are visa‑enabled, which we have worked with the market to establish, and, yes, it is one of the ways of mitigating against the bureaucracy.  But I did not think I was here as a salesman, which is why I did not ...  (Laughter)  

CLLR KEN THORNBER:  Thank you.  Now Andrew Lloyd.  

MR ANDREW LLOYD:  Thank you, Chairman.  You have made a lot of reference understandably to the whole concept of risk, because that very much goes to the heart of direct payments it seems to me.  But equally, in terms of mitigating risk, I do worry to an extent as to whether or not risk becomes such a major barrier.  Do you think that we are still too risk‑averse in looking at the risks associated with clients?  I was talking to a very nice couple over the coffee break.  I mean you get the sense that people do feel that we are too obsessed with risk and therefore we give insufficient freedom and flexibility to those individuals to get on and manage their own lives, and it becomes a real, real barrier and perhaps a disease within the public sector. 

MS CAROLINE HIGHWOOD:  Absolutely, and that is why I gave my introductory comment, because I did not want to be interpreted as being against the process of freeing things up, which is effectively what personalisation should do.  It is what I would want for myself and certainly what I would want for my family.  

The reason I have majored on risk is I am an accountant and we do that sort of thing, but also I think the best way of managing it is to confront it and then deal with it.  I mean Kent actually, I think, has quite a good appetite for risk and we are prepared to go down that route without having fully-documented costings for example.  That to me is risky, but we will manage our way through that.  

SIR GEORGE YOUNG:  Sir, may I just have a quick question? 

CLLR KEN THORNBER:  Yes, of course.  

SIR GEORGE YOUNG:  So linked to that, that approach to risk surely then must be tied in very much as well with workforce planning and workforce development?  

MS CAROLINE HIGHWOOD:  Yes.

SIR GEORGE YOUNG:  So within Kent, the issues around risk aversion, are they part of the sort of training and workforce planning processes that you have?  

MS CAROLINE HIGHWOOD:  Yes.

SIR GEORGE YOUNG:  They are tied together?  

MS CAROLINE HIGHWOOD:  Yes.  I mean I think the issue of risk averseness is something that we would want very much to manage in a sensible way.  The risks can come at you from all directions, it is a risky world, and actually I think social care is an area where, you know, unless you have an appetite for risk, you might as well pack up and go home.  

Some of the risks that we have worked through we would use as learning.  So, for example, we had a client fatality last autumn.  It was somebody we were supporting to live in the community with a high degree of dementia who was scalded in a bath and died of her injuries.  Now, if you were risk‑averse you would have said, "No, that person must be in residential care because she could no longer sustain herself".  What we have done is we have looked round the issues, but we would still support somebody.  She wanted to stay in the community.  Her daughter was very keen because she knew that that was her mother's wish, to keep her in the community.  What we will look at is the learning we can take from that as to how we can still sustain somebody living in the community, but diminish the associated risks.  

CLLR KEN THORNBER:  Now, this might be a little unfair, but, Caroline, we have auditors in the audience, and I wondered if any of those would care to ask you a question.  It is not mandatory, but it is a bit unfair on you, Caroline, I must say.  

(Laughter)

A MEMBER OF THE AUDIENCE:  Well, obviously I shared some of Caroline's assessment of risks myself over the last year as we have developed and reviewed our own direct payment system, and indeed encountered many similar incidents.  But I am just a bit conscious in trying to solve this, one has got to be mindful about the risk of undermining the intended outcomes of the personalisation agenda, because you have got to sell the outcomes beyond personal care that are intended to be covered by these resources to the general public at large, and they will latch on to any failure to account for those resources properly, whether it is done by the organisation or by the individual.  

MS CAROLINE HIGHWOOD:  Yes.  That is the tightrope I think we are going to walk on this, and it is a tightrope it seems to me, because if you consider the issue of definitions, one of the examples I have heard is that, if you gave a personal budget or direct payment to somebody where there was an informal carer, actually they may choose to spend it on services that are not within your overall scheme, such as the gardening and the cleaning and the shopping, and then do the personal care for the service user, and it is cheaper.  So they get a bit more service actually because, you know, a gardener is cheaper than a social care worker, but ...  Ah, well, depending on where you may be perhaps.  (Laughter)  But I guess the point I am trying to make is there is then a risk that that is seen as a corruption of the scheme.  

Respite care, it does not have to be in such‑and‑such residential care home, why can it not be in Torremolinos?  But if then something goes wrong and the Leader is in front of the press, that potentially is the risk that we are dealing with.  Now, I am not saying that that is not to do it, but that is to make sure that the Leader and the Cabinet are perfectly satisfied with the definitions, as we have described them, as to what is allowable and are comfortable that there is a justification that actually going to Torremolinos is probably as good value as such‑and‑such a residential care home, and a bit of sun probably does a lot more good than, you know, a rainy winter.  It is those things we need to be helping to construct.  It is about being transparent and it is about just making sure, because I do not downplay the political ‑ small P ‑ risk in all of this as well.  

CLLR KEN THORNBER:  I knew Kent would rise to the challenge.  (Laughter)  Now we have got Professor Debra Humphris.  Debbie?

PROFESSOR DEBRA HUMPHRIS:  Caroline, to a certain extent you have picked up on some of the issues I wanted to come back to.  You were saying earlier about clarifying the rules and being clear about what you can and cannot spend, should not be able to spend individual budgets on.  I am interested to know to what extent, because this is fundamentally, for me, at the heart of it, it is about do we trust people.  

MS CAROLINE HIGHWOOD:  Yes.

PROFESSOR DEBRA HUMPHRIS:  And actually the holiday in Torremolinos, as you illustrated, might actually be far better for me than the gardener.  I am interested to know the extent to which there is evidence then in Kent, with the schemes that you have had, is this fear of abuse - how real is it?

MS CAROLINE HIGHWOOD:  So far we have not had any abuse in terms of the nature of services, because we believe, you know, what people have put together has met their needs.  As I say, the real abuse I guess that I have is, or the real abuse that I guess I am concerned about, is the abuse that is already in the system with the traditional services about people and specifically, I am afraid, relatives playing ducks and drakes with the money that people should have for care.  I have not seen any evidence in the direct payments elements of people spending it on things that one would not think were perfectly legitimate and indeed to be encouraged.  

CLLR KEN THORNBER:  Well, thank you very much indeed, Caroline, for again a rather excellent presentation.  Thank you.  

Now Belinda Schwehr.  Belinda is an independent lawyer and trainer with expertise in health and social care.  I can probably ad-lib for a little, while we get preparations ...

MS BELINDA SCHWEHR:  That is fine. 

CLLR KEN THORNBER:  Right, we are ready to go.  So welcome, Belinda. 

MS BELINDA SCHWEHR:  Thank you very much.  Am I being heard at the moment?  I have a blocked ear so I do not know whether I am being heard at the moment.  Is that okay?  

CLLR KEN THORNBER:  Can the audience hear, Belinda? 

(There were nods from the members of the audience)

MS BELINDA SCHWEHR:  Comfortable?  Please wave if not.  

Well, I have to sort of state my position: this is going to be an even nittier and grittier talk because, although I am not formally a practising lawyer, 
I am obsessed with social care law to the point that it is almost a compulsive behaviour disorder and this is therapeutic for me here today.  

(Laughter)

I come at this, I come at personalisation generally, from the perspective of wanting to nail the legal risk, and some of the things that Caroline has talked about for instance, assessing the resource allocation for instance, from a legal point of view I find it laughable that local authorities think that disability lawyers are going to let them get away with putting a finite amount on a resource allocation, and that is because it is decided case law that disabled people, once they have assessed eligible needs, have an absolute enforceable right to have their needs met regardless of the cost.  

Now, like Caroline, I feel I also need to say please do not take anything I say as being agin personalisation, but because of my background I come at this agenda from a rights‑based perspective, and I see many aspects of it removing rights from people with disabilities and from their carers, rather than enhancing them.  I am not a paid‑up conspiracy theorist, but some parts of my presentation I think will illustrate that there is a conspiracy of silence about some of the rights that are being taken away and some of the legal hurdles that absolutely have to be grappled with through legislation before anybody can take this anywhere further, and that is of course why the rules, even in CSIP’s toolkit, are still completely unclear.  I am getting overexcited already.  I shall stick to what I have been asked to do.  (Laughter)
This morning I have been asked to talk about possibilities for partnering as between health and social services and also the issue of somehow sucking health money into a person's personal budget, and I have enjoyed chewing away on this in preparation.  Now, I do not think it will be news to anyone to be told or to be reminded that Government is not in favour of health service money entering into individual budgets.  The co‑payment principle that is in the press so much at the moment, the aggravation over co‑payments, is said to be the reason why it would not be appropriate to put health money, even on the basis of clinically-assessed need, into a person's IB.  

If I turn to the question should health monies go into the pot, some of you may be aware that ever since direct payments have really got expanded, people have been studying what they are being spent on, and people are very overt about explaining that they are being spent on things such as injections, dressings, foot care, tissue care, bowel and bladder management, etcetera, and this has been researched as being an issue of potential concern - not an opportunity for happiness, but a potential concern to everyone involved, albeit for very different reasons.  In particular, my client group are local authorities, it bothers them because they have been persuaded to embrace the normalisation agenda and push the boundary ever further back as between health and social services, but at the same time it is costing them money to do all of these things and to fund the direct payments to do all of these things that would traditionally have been seen as health care.  

CSIP has been plotting the experience so far over the pilot sites and it has discovered, in terms of some of its consultation exercises, that people do think that people in the health service are obsessed with a very medical model of disability, with the idea that the professional knows best, and therefore the whole notion of giving people control over their package of health type things would be very strange.  

They are also risk‑averse in the health service and unaccustomed to freeing up resources.  

There is a perception that the knowledge of the costs of different community‑based services in the NHS is very underdeveloped because of course it does not physically actually have to be paid for by individuals themselves, and the current health market is extremely underdeveloped.  So whilst nursing agencies exist for instance, I have not been able to find a single agency that does nursing as well as personal care and is dual registered with CSCI.  

Looking at the current pilot sites for individual budgets around the country, look at what they are now being spent on.  Individual budgets are being spent on dressings, the administering of medication, catheter, stoma and continence care, lifting and handling even where the person has a very complex skin condition, peg feeds, diabetes injections, and passive limb exercises, and the management of severely challenging behaviour.  

Now, you need to take this from me because I talk to practitioners every day of the week, they would think in the field that only some of these were well over the line, and most practitioners would acknowledge that most of those things are kind of in a grey area depending on, for instance, what is going down the peg feed ‑ putting medication down the peg feed is different from putting food down the peg feed.  Bowel care is different: it is at one end of a continuum if someone is just a bit bunged up from having too much painkiller, but bowel clearing for someone who has got bowel cancer is a very highly skilled job because of the thinning of the bowel lining.  

So all of these things are on a continuum, and here is the meaty truth: there is no line in the legal system distinguishing health from social care, and, I am afraid to say, it is a line that suits any government of whatever political colour, because health care is paid for through central funding and local authority care of course is paid for through more indirect routes.  

This is what I would like you to consider now.  CSIP has discovered that in the sixth pilot site the local PCT was prepared to do this much: to provide training to people's PAs in health tasks and to be recharged by the local authority for any health‑related support provided as a result.  It was reported that, whilst this had initially led to some practical difficulties with regards to, ooh, insurance and legal advice, these had been successfully overcome through a joint desire to put the interests of patients first.  

Now, my perspective on this is that, if this was, for instance, the kind of task being done by the PA that was clearly, clearly a health care task, like suctioning a tracheostomy tube for instance, that has been decided in case law as being so clearly health law that nobody could possibly think of it as a social care service.  If the PA was doing that under an individual budget, it was plainly illegal.  It is only if it was a task that was in the grey area that this sort of recharging could possibly have been done legally and this could have been done under a section ‑ dare I mention some law ‑ section 256 of the 2006 NHS Act.  I think that they should say this and then we would all know, and then we would all be able to design this kind of recharging.  

In the seventh site, personal assistants had previously been undertaking eight health‑related tasks, but apparently the Department of Health gave guidance that seemed to prohibit the making of direct payments for health care.  So that would have been an example of a really full-on health care service and of course it was unlawful.  

Here are some possible solutions according to CSIP.  First of all the mention of that favourite thing, a user‑controlled trust or an independent living trust to receive health care funding and spend it with, or on behalf of, the individual concerned.  I can only promise you that case law establishes that use of a trust or a voluntary organisation is not innovative or radical, it has been possible for decades, and it is simply done under the contracting powers of the NHS.  One thing that has not been explored properly though is whether it involves registration consequences, and this is very, very important because the Care Standards people are aware, in my view, of the ambiguity in registration law and yet nobody is talking about changing the law or clarifying it.  When I say registration consequences, I am talking about the possibility that an organisation such as a trust, for instance, however informal, might have to register as a domiciliary care agency or as a nursing agency in order to do what it was doing, and that of course is very unattractive.  

Another solution according to CSIP is to enable health staff to train PAs and for the local authority to recharge the PCT for those tasks, but as I said before this is a section 256 cross‑funding mechanism, and I discuss that further through the PowerPoint.  

Another suggestion is the transfer of health monies to individuals via a direct payments support organisation or other voluntary organisation, but as we have just established, there is no statutory power to do this other than under contract for the NHS, and anybody, any body or person who acts under contract to the NHS, becomes the NHS's agent and that again makes them registerable.  

The suggestions go further.  There is mention of the Pointon case, use of legal mechanisms from the famous Pointon Ombudsman's case to fund health‑related tasks, but as we all know, I hope, the Department of Health intervened in the Pointon saga and undid the options that had been so carefully constructed by Cambridgeshire PCT and local authority.  In that case, Malcolm Pointon had a continuing health care entitlement, but no capacity to consent to a direct payment whatsoever.  He was given one, he was given one on paper, but the money came from the health service into the coffers of the local authority before it was conduited out again to 
Mr Pointon's wife.  Of course it was unlawful, because it was a clear, clear device to get around the absence of direct payments in health care.  What I have been talking about earlier on when I talk about section 256 funding is for people in that grey area, for people who are between eligibility for health and social services.  

Another suggestion in the writing is that you can make your brokerage service available to district nurses and to continuing health care coordinators, but I am afraid I have no idea what that actually means.  

A final suggestion was a joint protocol to align individual budgets and continuing health care processes for joint packages.  This is not innovative, radical or new either, it is formal, what used to be called Health Act partnership if there is a pooled budget, it is not new at all.  The trouble with pooled budgets is that they enable streamlined commissioning at the front end of putting together a person's care package, but they certainly do not stop the problem about charging: you can only charge for the bit of the service that is a social care service, not a health care service.  On that basis, just one month later when invoices have to go out, the services are going to have to come off the fence about which bit is the health bit and which bit is the social care bit.  

There are some cases - the stuff of life as far as I am concerned - but there are some cases coming through the courts now where of course the judges are not particularly concerned about personalisation, they are concerned about people's legal rights and local authorities and PCTs acting within their statutory powers.  The cases are Gunter, Patnaik, and a case involved very recently, East Midlands Strategic Health Authority.  

In the Gunter and Patnaik cases there were young people needing health care services, wanting them in their own home and wanting them through their parents or a circle of support, but the parents in one case were ageing, so they needed more bodies on the case effectively.  In both of those cases the NHS concerned argued that it did not have the power to do anything remotely flexible at all and in both cases the NHS lost.  

It has been, especially in Gunter, set out once and for all, if anybody doubted it, that if the NHS does not want to do the job itself, it can contract with virtually anyone it thinks fit to do what it is obliged by the law to offer to the client.  So that, for instance, in the Gunter case it was decided that it would be perfectly lawful if the Gunters set up a voluntary organisation or an independent user trust for their daughter's care, it would be perfectly legal for the NHS to contract with that organisation.  

The issue though in both cases, which was quickly buried because it was not relevant to the litigation, is the dreaded registration argument, and it is clear to me that in the writing in the toolkit, which Government is making available now through CSIP, that registration issue is buried.  Financial and management accountability issues are reported properly, but in the toolkit the fact that the judge mentioned the registration scenario is not reported, and this is where I begin to fund my conspiracy theory type thinking.

In the East Midlands case, it was a case about a person who had been catastrophically injured, and the issue was actually just about how much damages he should be paid, but the great thing about this case is that it says on the face of the report that health and social services were overtly sharing the cost of his package in an 80/20 percentage share by way of a section 256 subsidy.  So there is the proof for everybody that it is actually legal.  

Now, if anybody has got the stomach for it, I would like to take you very quickly through the registration issue, because I think that this is key to small entities like voluntary organisations or independent user trusts, or parents, or sons and daughters, or spouses, actually being able to run as dedicated support providers through employing other people for their own relatives close to home or at home.  

If you are an undertaking in this country you may trigger registration as a domiciliary care agency under the Care Standards Act depending on what you are doing and who you are, and there are similar rules covering the provision of nursing services.  Now, nobody wants the full panoply of regulation brought down on personalisation.  An aside is we have spent 10 years professionalising care work, regulating it, for people's safety, and it seems to me we are running quickly backwards again, but I understand that the demographics of the elderly increase in population over the next 20 years, I understand that that is seen as requiring it.  

The problem with regulations of course there is an NVQ ladder, there is all sorts of stuff about PoVA and getting a CRB check, and the problem is that people, when you tell them that side of things, do not want to go down that route.  
Here are the actual provisions that show that I am not completely mad.  Being a domiciliary care agency is anything that consists of, or includes, arranging the provision of personal care.  It is not just doing the hands‑on care, it is actually arranging it, and of course arranging it is the essence of the personalisation agenda.  It has to be for people who are in their own home, so of course this is only relevant for people in houses or in assisted living, supported living, etcetera, this is nothing to do with care homes.  

It does explain that there is a possibility of being exempted from registration by the regulations that are associated with this legislation.  There is a definition of a nursing agency as well, and that is anything (if it is a business of course) that consists of or includes supplying, or providing services for supplying, registered nurses.  So that is all about your nurses being registered nurses.  

If you would look at the bottom bullet on my PowerPoint, it is very interesting.  References in the Act to carrying on an agency include references to people who carry it on otherwise than for profit.  So you can be doing this on a charitable or not‑for‑profit basis, but it makes no difference, you are still registerable unless you are exempted.  

What do you have to be to somehow obtain this magical exemption?  In Regulation 3 it shows that you can be outside registration if you are carrying on an undertaking in your own individual capacity and you are carrying it on otherwise than in partnership with other people, and you must not be employed by any organisation to carry it on, and here is the rub, you must not employ any other person.  Anyone who cannot bring themselves within that is a registerable organisation if they are merely arranging personal care, and this to me is an issue that is so central, I am astonished that CSCI and CSIP and the Government are not grappling with it. 

I do not want to do that slide.  I just want to continue a bit with this theme of who is an undertaking.  Let me tell you who I think is not registerable.  Supposing you had a pair of parents and their son or daughter had mental capacity to choose them and to agree that they should effectively be in charge of spending that person's benefits money.  Those parents are not arranging social care for that person, what they are doing is helping him to help himself, and in that situation they are simply helping him, because he has got mental capacity, to buy his own care, and guess what?  That is not registerable.  So it is no problem if parents are spending their own capacitated son's or daughter's money, they are not registerable.  

Equally, a brokerage agency, the like of which we have all over the country, who is merely supporting a person with mental capacity to help spend their direct payment, that client, because they had capacity, is just being assisted once again to make arrangements for his or her own care ‑ no big deal.  

I would mention at this point that there is a page on CSCI's website, a whole page of people who do not have to register, but when you look at them with a magnifying glass you notice that every single one of their scenarios involves a person helping a capacitated person, not a person doing something for an incapacitated person.  

I also think that parents who choose simply to spend their own money on buying in agency services for their son or daughter, even if they are mentally incapacitated, would be absolutely fine.  The parents would not be doing it in a partnership and they would not be anybody's agent ‑ they are not the local authority's agent and they are not the PCT's agent.  So those people really are home free and they can do personalisation, but the minute they need to use local authority money or the minute they use PCT money, or the minute they actually want to employ someone because they cannot do it 24 hours a day, the registration consequence is triggered.  

I will quickly go on to other inconveniently registerable entities.  These are people who I think are registerable, and the first one is a real example, let me tell you, that CSCI is struggling with at the moment, because it seems so counterintuitive.  A tenants’ association made up of wealthy, self‑funding elderly people in a very posh block of flats.  They have got a tenancy association and they are all contributing a monthly sum from their own assets into that association, so that they are pooling their resources to make savings to buy in care.  Five of their number are mentally incapacitated out of a total of 38.  They are being forced to register as a domiciliary care agency because their company is a limited company, and although it could be acting as their agent to just help them a bit buy in their own care, unfortunately five of them are mentally incapacitated, and that means, on any footing, that the limited company is arranging care for the five who are incapacitated.  

If parents were spending their own money to employ people to care for their relative, I think that they are unbelievably caught, and I think that the infamous care broker, if I can mention that new career, acting for an incapacitated person would also, if they contracted for that person with a provider, they would also be registerable, because they cannot be the agent of the incapacitated person in law.  

Even a credit union, if it is actually contracting for people's personal care services, if any of the investors are incapacitated, would be caught by the registration framework.  

I want to come on to what can be done though.  I have been negative about what cannot be done under the current framework, but I would like now to be really positive about what can be done, and I think it is very sexy and subtle, and the delicious irony of it is that it maximises the benefit of the lack of a line between health and social care.  I think it was high time the client or the patient got something out of that ambiguity and this is a way of doing it. 

Health service services cannot generate money to go into an IB, but health service money can easily be sucked into an individual budget.  The health service has power under section 256 of the Health Act to choose, in its discretion, to subsidise social services if it will produce a better overall use of the funds than the money being spent in the health service would.  This is known as section 28A to most of us here who have been in it for a long time.  Section 28A is the basis on which thousands of patients have been funded into Care in the Community packages, people with severe learning disabilities, in the 1980s.  Section 28A, now known as section 256, is on the agenda, or should be, whenever a person presents with particularly heavy duty, if I may call them that, heavy duty personal care needs or grey area needs that could be seen as being one or the other.  It does carry with it an accounting responsibility because memoranda have to be typed up and filed, but honestly not much else, and this is how it works.  

It any situation where someone is assessed as being Social Services' responsibility in whole or even in part, whether that is for residential or for home care or for any kind of day care services, that social care bit of the package can be grant‑funded by the NHS.  So what I am talking about here is a person who looks like, for instance, a 60/40 health/social care person.  Forty per cent, the social care bit, can actually be grant‑funded by the NHS around the side perfectly legitimately and it is not new or radical.  It can be done therefore, obviously, when a person is stuck halfway up the new decision support tool in relation to continuing health care criteria, where they do not make it to full funding but they are completely beyond, as far as Social Services is concerned, the lawful remit within local authority vires.  There is no need for a change in the law here.  The only reason this was dodgy in the Pointon case, because, as I said, it was being used as a device to avoid acknowledgment of a continuing care liability on the part of the NHS to a man who was clearly beyond any measure of social care.  

What are the drawbacks to using section 256 grants?  Well, here is the killer: they are discretionary.  That means, in nonlegal language, that the PCT has to choose to do it.  I do not think there is anything to make them choose to do it.  They feel like the senior partners in any partnership because they have more money at their disposal.  I do not know many local authority directors who even know how to negotiate for a big section 256 grant.  It has always been confined to learning disabilities.  

The legal incentive for doing it of course is that, if a PCT does not do it, it could find itself responsible for loads of people who would then be put forward by the local authority as being 100% NHS patients, and the trouble with that is of course that in the context of the people we are talking about today, that client group would not want continuing care, because they then definitely would lose their direct payments.  

The other drawback is ‑ and this is a real one ‑ if you count as a social care client, you are of course chargeable.  So imagine this: a patient who maybe could go all the way to continuing care and get free care, but lose their direct payment, could be asked to say, "Well, do you really want to bother with your assessment for continuing care?  If we call you social services and you agree to that and you don't push to be continuing care, and the PCT gives us all the money for your package and you keep your direct payment, would you prefer it that way?  Would you really prefer it that way?"  
These are really complex issues and the pros and cons of them I do not think are easy without proper advice, and they are certainly impossible for mentally incapacitated people.  Mentally incapacitated people may now have a welfare attorney or a deputy who could make that decision for them and that does open up all sorts of possibilities.  

The only other possibility in terms of getting at health money if we would like some, in my view, is to look at formal partnership flexibilities ‑ these are the old Health Act partnership and pooling flexibilities.  But these in the legal framework relate to the functions of health and social services at a high level, not to individuals.  Most authorities I know have partnered in some way with the health service for particular client groups, like older people for instance, but if you were to do this for people with grey area needs, like the ones I have been talking about, for people who had intermingled health and social care needs or people with learning disabilities and challenging behaviour, but not so challenging as to be continuing health care, then it could feasibly work.  But you would still have to decide one month later, as I said, which bit of the lovely streamlined package was a social care part, because that is the only bit you could send out a fairer charging invoice for.  

What I conclude from this is that realistically personalisation can benefit from partnership in high-level community‑based improvements to the welfare of big populations or particular client groups.  Section 256 grants are great for individuals or for client groups, but for true Health Act partnership, in personalisation terms, I think you should be looking to improve the community's access to services, health prevention, ill health prevention services, etcetera, wellbeing creation projects, because then fewer people will ever need to come to social services or the health service in the first place.  

I have set out the legal options for doing it, I will not bore the Commission with those, but they will make sense to anybody who is able to find the material.  

I want to just end with what I admit is bit of an ungracious question.  I do not think we need to see any of this as new.  I think the legal framework has always been flexible and the value base of the social workers I work with is almost universally good, unless they get ground down by performance management targets, and their natural risk-averseness, their paternalism, which we foster because we teach them that they have a duty of care from the very minute they sign on at social work college, that can be countered I think with assurances about the liability implications of the client choosing to be their own decision maker.  

A member of the Commission asked the question, "Well, what happens to the chap who is taken off to an Employment Tribunal?", and I think that the whole problem is (and Caroline will agree with this) personalisation envisages some clients choosing not to have a direct payment and to have the money managed in-house, but I have not seen a single suggestion that that is going to make the local authority be the employer for that person's personal assistant.  The local authority will be happy to commission agency services or even things like subscriptions to Arsenal football matches, but there is not a single person in the agenda talking about the local authority as a private financial manager on behalf of the client doing the employing.  They will help with payroll, they will help with this, they will help with that, but the client who takes this form of approach and who wants to be an employer will have to take the liabilities of being an employer that come with it, and that means the lottery of the odd Employment Tribunal or the lottery of the County Court judge when there is a personal injury action, or, you know, the lottery of, well, what the newspapers say about what somebody should or should not have done.  

My view is, and of course I would say this, that there is an industry in personalisation and we are all benefiting, me included, but it is costing a fortune.  On CSIP's tool for how to manage each stage, there is a full‑time consultant here and five days of full‑time consultancy there.  In fact, if you locked a bunch of social care and health lawyers in a room for a week with wet flannels and maybe the odd sandwich, I think that they could clarify the rules at least, but it might be very grim news for people who have been making a living from this agenda.  

Thank you very much.  Are there any questions?  

(Applause)

CLLR KEN THORNBER:  I am not sure how to follow that.  (Laughter)  But I think we could allow questions for the next five minutes.  
Professor Humphris.  Debbie?  

PROFESSOR DEBRA HUMPHRIS:  Thank you very much, sir.  I want to come back to one of the points that you have made very, very clearly, which is the issue about registration.  So one of the consequences of individual budgets and personalisation is seen to be the creation of almost a new market and therefore new providers, two or three people clubbing together, different type of market.  So what you are suggesting then is registration is going to be a complete downer and constraint upon that?  

MS BELINDA SCHWEHR:  I think if it was acknowledged that registration under the current legal framework was an implication, it would be a real downer, and because I like to be constructive, I have looked at the way it is done in Wales.  Under the same legislation and the same regulations they have stuck in an extra line which I think solves the whole problem and it is so simple.  What they have said is that you can also be an accepted undertaking exempted from registration if what you are doing is being done for fewer than four people.  So at a stroke it solves the idea of a family‑based small-time organisation, and that to me, you know, seems to be the way forward.  But until it is acknowledged that it is a problem, which it does not seem to be at the moment, I do not think we will get very far. 

CLLR KEN THORNBER:  Thank you.  John Dixon?  

MR JOHN DIXON:  (Microphone off):  Hi, Belinda.  Belinda, I think it would be reasonable probably in many ways to describe the current care management system as rationing through obfuscation.  (Inaudible) how it is set out and how it actually works in practice, and that is how we local authorities get away with it.  What you are saying is that the problem with the personalisation of RAS, because of the transparency, it could be very vulnerable to challenge by rights, lawyers, and obviously that is an issue.  I think the other thing is that people are currently pushing at the edge of the law and are getting away with it, mainly because people are winking at it because it is for good purposes, until they are changed.  I think the question I would ask you is will the move towards personalisation and the transparency that that involves lead to the necessity for a change in the legal framework such as we see being proposed this week with the review of adult social care law and would that be the equivalent of putting people in a room with cold towels round their heads?  

MS BELINDA SCHWEHR:  Yes, I mean for me it is astonishing that we would be doing the agenda without sorting out the nuts and bolts.  For me it is like trying to resuscitate a body without actually knowing at all that the heart is relevant to what happens in the body.  For me the notion that there is an absolute duty to meet need above eligible assessed need, that that can be need regardless of resources if there is only one way to meet the need, all of those principles that people have struggled to establish through case law to my mind ought to be part of social work education, and time and time again I hear that the only law in social work education is a bit on the Mental Health Act, a lot on the Children Act, cannot be sure about the Mental Capacity Act yet, is it in or is it out?  I think people go out there into practice wanting to do good, but it is as if the rule book is taken away from them.  I do not think that you have to be legalistic to be a good social worker, but just think, if we are going to look at people who come to us for a personalised budget and we are going to say, "Well, you look like a learning-disabled person under 65, you are worth that much", or, "You look like an older person over 65 in critical risk as opposed to moderate risk, you are worth that much", it is the antithesis of needs‑led assessment, and that to me needs to be said, because it is only if it can be said to be excusable because of the other benefits that then accrue or we change the law, that we can ever get away from social workers being the gatekeepers.  

I do not like the fact that the law is based on the concept of having to prove you are needy.  I like the idea of some wants being able to be seen as mitigating need, some wants actually stopping the needs even arising, and some wants to have a good time being a person's human rights.  But, you know, if we talk about people who would like the facilitation of sex for instance to be part of their care plan, bringing that within the statutory framework is a little taxing.  The best I can do is practical assistance in the home and I think it should be more spiritual than that.  (Laughter)
So when I see people's list of things they want to spend the money on, and I hear Caroline talking about the financial risk, and I heard ‑ I am sorry, I do not know your name ‑ the chap before talking about the insurance industry needing a clear view of what they would need to be able to fund, here is the irony: I think the more aspirational we make state‑funded care, the less incentive the rest of us have ever to save for anything that we might buy for ourselves.  There is an almost in‑built structure into the community care legislation that says social care has got to be good, but it must not be brilliant, because then nobody will ever, ever save to look after themselves.  So I think that there needs to be a change in the law.  

CLLR KEN THORNBER:  Thank you for that, Belinda.  

Professor Montgomery.  Jonathan?

PROFESSOR JONATHAN MONTGOMERY:  Thanks Belinda.  As usual, very interesting.  I look forward to going through the PowerPoint in more detail.  I am going to resist the temptation to talk about the Sexual Offences Act and personal services and incapacity.  (Laughter)
MS BELINDA SCHWEHR:  Yes, yes, yes, I am relieved about that.

PROFESSOR JONATHAN MONTGOMERY:  There was an interesting case last week I have not read yet which will help us with it.  

MS BELINDA SCHWEHR:  Yes, okay.

PROFESSOR JONATHAN MONTGOMERY:  I am pleased to hear that Wales has, you know, cracked the registration issue.  I am slightly disappointed, because that was my solution to it and I had not realised someone had got there already.

MS BELINDA SCHWEHR:  Shucks.  

PROFESSOR JONATHAN MONTGOMERY:  But I think what would be really helpful for me is to ask a slightly broader question stepping back from the detail, which I think you very helpfully identified a set of things that we need to look at, and I think here we have begun to learn how to negotiate big section 256 agreements, so I hope we will be able to make progress through the partnership working we have got.  

But I was really interested by what you flagged up early on and then only illustrated a couple of times about the downside in terms of clients and users’ rights.  I wondered if you could give us your views on, not so much the technical detail, but the substantive issue of how much is at stake of moving down the personalisation agenda in terms of the rights that people have used the law to secure and protect, because I think it is relatively easy to change all the details if there is a will to do it, the difficult question is should we push for that or would that actually cause quite a lot of harm as well?  So I wonder if you could sort of step back a little bit and give the picture of the wood and not just the trees.

MS BELINDA SCHWEHR:  Yes.  In bullet form, there is established an absolute duty to meet eligible assessed need and, if there is only one way of meeting it, regardless of the cost, including finding a million pounds to buy I think it was a house in Islington in one particularly infamous case.  There has been established a principle that when you meet need, you must meet it appropriately, and although "appropriately" is a horribly woolly word, it is shorthand for I think three other very important concepts.  One is that it must be a care plan that other professionals think of as halfway decent and reasonable; it must be a lawful care plan, it therefore must not involve depriving the person of their liberty.  I have been to South Wales recently where home care workers finish the job at the end of the day in somebody's house and lock them into their house, put the key in a key safe outside. Everybody understands that that person is deprived of their liberty, but because the person's son or daughter has said, "Yes, it is a jolly good idea.  It means we can keep the house for as long as possible and the house won't have to be sold for care", that is an example of a kind of care plan to keep somebody in their home that just ain't lawful.   The third principle is that it must accord with people's human rights, properly understood.  So that much has been established, and also of course the idea that, if you are difficult to care for, maybe you are not too pleasant any longer because your difficulties have made you understandably vituperative, demanding or whatever, there is a delicious principle that you can still rely on the state to meet your need however difficult it is to find someone to do it.  

Now, some of the aspects of personalisation that people are getting excited about I think just completely gloss over that there will be people whom nobody will wish to touch with a barge pole.  I know of a client at the moment who has had 20 years worth of services.  They became unmanageable, the services became unmanageable, so she went onto direct payments.  Within three months of direct payments having started, she had been through 40 or 45 carers, and then guess what happened?  The in‑house support organisation abandoned her on the grounds of zero tolerance because they could not tolerate dealing with this particular woman's manner of presentation.  She is aggressive, she is racist, she is driven to manipulate people, and she has to bring them to their knees.  It is probably a personality disorder, but it still means that there are some people who will not be helped.  That is what I think we are throwing away.  

CLLR KEN THORNBER:  Well, and “well” again.  We have come to the end of our session and so my thanks to Jose, Annie, Sue, Steven, Caroline and Belinda.  I think any comment by me after these excellent presentations would be merely superfluous and so I will not make those comments, but I am sure people would like to show their appreciation to our remaining speakers.  

(Applause)

Now the Commission is going to have a working lunch ‑ would you believe it, a working lunch after all this work ‑ in Learning Room 1.  I suggest that for the round-table discussions we meet quarter of an hour later, i.e. 2.15 and not 2 o'clock, to avoid indigestion on the part of the commissioners mainly.  

It remains for me to thank you, ladies and gentlemen, for your attendance and to repeat what excellent presentations we have had this morning.  Thank you very much indeed.  
- - - - - - - - - -
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