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PURPOSE

The purpose of this Procedure is to advise on conditions which must be

included in all tender documents and contracts, where it is considered that

TUPE may apply.

SCOPE

The normal presumption is that TUPE will apply in those cases where tenders

are being invited for an existing service.

POLICY

This procedure will ensure that the Department is meeting legislative

requirements and County Council standards relating to contracts.

REFERENCES TO LEGAL, CENTRAL GOVERNMENT AND OTHER EXTERNAL DOCUMENTS

Transfer of Undertakings (Protection of Employment) Regulations 1981.

European Acquired Rights Directive 77/187.

HAMPSHIRE COUNTY COUNCIL AND SOCIAL SERVICES DEPARTMENT REFERENCES

Profs note from Head of Legal Practice, Chief Executive's Department, 3 April

1998.

Handout from County Council's Litigation Manager at Departmental Seminar on

Block Contracts - 23 March 1999.

Advice from County Council's Litigation Manager in June 1999, incorporated in

a memorandum to Area Directors, Service Managers Adults (Commissioning),

Service Managers Children and Families, Area Finance Managers and

Commissioning Managers - 6 July 1999.

DEFINITIONS

Included in Procedure.

ROLES

Defined in the Procedure.

AUTHORITY TO VARY THE PROCEDURE

Assistant Director (Mental Health and Older People).
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PROCEDURE

This procedure is arranged in the following sections:

1.          TUPE

2.          Principles

3.          Tender Documents

4.          Contract Documentation

5.          Performance Standards

Appendix:   Workforce information in relation to Transferees prospective

liability in                              relation to the TUPE Regulations.

1.    TUPE

      The aim of TUPE is to ensure that in any transfer of an undertaking or

      part of an undertaking the employment of the existing workers in the

      undertaking is preserved or, if their employment terminates, solely by

      reason of the transfer, that their rights arising out of that

      determination are effectively safeguarded.

1.2   An "Undertaking" is defined as being:

      °     an identifiable economic identity

      °     a retained identity

      °     an activity which is essentially the same before and after

      transfer

      °     capable of operating as a going concern.

1.3   TUPE would normally apply where employees spend a significant part of

      their time (normally over 50%) in providing the service to be

      transferred.  Employees cannot be compelled to transfer to the new

      employer.  However, if they decide not to transfer, and their existing

      employer is unable to offer them alternative employment, then they will

      be regarded as having resigned, and not been made redundant, and they

      will have no remedy for unfair dismissal.

1.4   The application of TUPE is such that providers are required:

      °     to supply workforce and other information at the end of the

      contract

      °     to supply monitoring information on a regular basis.

      Providers may be liable for liquidated damages if they do not comply.

2.    PRINCIPLES

2.1   The normal presumption must be that where tenders are being invited for

      an existing service then TUPE would apply.

2.2   If it is considered that TUPE may apply then the following principles

      will become operative:

      °     it is for the providers to decide for themselves as to the effect

      of TUPE;

      °     tenderers must be alerted to the possibility that TUPE may apply;

      °     the current provider will be required to submit staffing

            information to the Area (or HQ) responsible for inviting tenders;

      °     the staffing information must be included in the tender documents.

2.2   Tenderers will be informed that:

      °     the information provided is the best available to the County

            Council;

      °     the County Council accepts no responsibility for the accuracy of

            the information;

      °     the provider must indemnify the County Council against the

            former's failure to apply TUPE.

3.    TENDER DOCUMENTS

3.1   If the view is that TUPE is likely to apply then the following wording

      should be included in the tender documents:

      Tenderers will be aware of the issues surrounding the application of the

      Transfer of Undertakings (Protection of Employment) Regulations 1981

      ("TUPE") and the European Acquired Rights Directive 77/187 ("the

      Directive"), to the competitive tendering process.  Having regard to

      legal advice, and careful consideration of the activity in question, the

      County Council's preliminary view is that TUPE and the Directive may

      apply to this contract.

      However, applicability will depend ultimately on a consideration of any

      proposals submitted by a tenderer, and tenderers may put forward

      proposals with different implications.  Prospective tenderers must take

      their own advice on this matter and tender accordingly, and must not

      rely on the County Council's view being correct in law.

      The County Council accepts no liability whatsoever for any loss or

      damage suffered by any tenderer who submits a successful bid pursuant to

      this invitation should it subsequently be held that such bid and the

      award of the contract to the tenderer does not constitute a transfer

      within the meaning of TUPE or the Directive.  The County Council will

      not indemnify the Contractor against any such loss.

      The current service providers have been requested to provide relevant

      information relating to staff employed in connection with the provision

      of the service and, where this is available, it has been attached to

      this Invitation to Tender.  Tenderers should note that this information

      is provided on the basis that it is confidential and must not be used,

      other than in connection with this Tender.  Tenderers who are not

      prepared to keep the information confidential, should ensure that it is

      returned with an undertaking that no copies have been made, to my office

      by return of post.

      Tenderers should note that this information has been provided by the

      existing service providers.  The County Council does not warrant the

      accuracy or completeness of this information and does not accept any

      liability ensuing from any inaccuracy in, or omission from, the

      information.

      Tenderers are required to confirm whether their Tender is submitted on

      the basis that TUPE applies and, where this is so, whether the effects

      of TUPE have been taken into account in the submission of their rates.

3.2   The staffing information to be obtained from the current provider, for

      inclusion in the tender documents, is set out in the Appendix to this

      Procedure.

4.    CONTRACT DOCUMENTATION

4.1   The following wording should be included in "Special Conditions" in the

      Standard Form Contract (see Departmental Procedure 29/98 - Appendix A).

      During the contract period, the Contractor shall comply with all

      reasonable requests of the County Council to co-operate in such way as

      the County Council may require in connection with the making by the

      County Council of arrangements for the service the subject of this

      contract ("the Service") or any part of it in the period following the

      end of the contract period.  In particular, where the County Council

      considers that any such new arrangements may operate so as not to

      terminate the contracts of employment of those employees who are engaged

      in the Service at the end of the contract period, the Contractor shall

      comply with any request by the County Council for details of the terms

      and conditions of employment of any such employees, and for details of

      the pension arrangements which apply to them.

5.    PERFORMANCE STANDARDS

5.1   The normal presumption is that TUPE will apply when tenders are being

      invited for an existing service.

5.2   If TUPE is considered to apply when tenders are being invited for a

      service then the tender documents and contract documentation must

      include the relevant clauses as set out in paragraphs 3 and 4 of this

      Procedure.

5.3   The officer responsible for inviting tenders must obtain the relevant

      staffing information, as set out in Appendix 1, from the current

      provider, and incorporate that information in the tender documents.

                                                            APPENDIX 1

  Workforce  Information in relation to Transferees prospective liability in

                                      relation

                            to the TUPE Regulations

Principal terms and conditions of employment

*     probationary period, if any

*     retirement age

*     pension arrangements

*     periods of notice

*     current pay agreements

*     any agreed pay settlements yet to come into effect

*     working hours

*     annual leave entitlement

*     sick leave arrangements

*     maternity/paternity leave arrangements

*     special leave arrangements

*     terms and conditions of transfers

*     season ticket loan scheme, if provided

*     car leasing scheme, if provided

Base Data of staff who would transfer

*     numbers of staff who would transfer and in respect of each person who

would transfer, their:

*     age

*     sex

*     salary rates and numbers of staff on each rate

*     reckonable service

*     input hours

*     regular overtime and wage rates

*     other factors affecting redundancy entitlement

*     any outstanding industrial injury, or other claims

Other General Information

*     any relevant collective agreement

*     sporting, social, welfare or other facilities which may be asserted to

      the employment

      benefits of staff

*     facility time and facilities provided for trade union officials and

      health and safety representatives

