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0.1      PURPOSE

The purpose of this procedures is to explain "ordinary residence" so

that financial responsibility may be determined.

0.2      SCOPE

The procedure contains guidance  on the identification of  "ordinary

residence" of people who require personal Social Services under  the

National Assistance Act  1948 and  covers purchasing  responsibility

for people who  move between Areas  within Hampshire.   It does  not

apply to the provision of services  in respect of people aged  under

18 as such services cannot be provided under the National Assistance

Act.  Services for people under 18, are provided under the  Children

Act 1989.

0.3      POLICY

To clarify where financial responsibility  lies, it is necessary  to

determine "ordinary  residence".    The provision  of  services  for

individuals requiring Social Services should not be delayed  because

of uncertainty which authority is financially responsible.

0.4      REFERENCES TO LEGAL, CENTRAL GOVERNMENT AND OTHER EXTERNAL DOCUMENTS

The concept  of  "ordinary  residence"  appears  in  all  the  major

legislation relevant to our obligations, e.g.:

Children Act 1989

Disabled Persons  (Services, Consultation  and Representations)  Act

1986

The Chronically Sick and Disabled Persons Act 1970

The National Assistance Act 1948

The Mental Health Act 1983

Health and Social Services and Social Security Adjudication Act 1983

The rules for determining financial responsibility may be found in:

Department of  Health Local  Authority  Circular Number  LAC(93)7  -

"Ordinary Residence" dated March 1993
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0.5      HAMPSHIRE COUNTY COUNCIL AND SOCIAL SERVICES DEPARTMENT REFERENCES

DMT Report  10 July  97 "Purchasing  Additional Care  from  In-House

Services"

0.6      DEFINITIONS

There is  no  definition of  "ordinary  residence" in  the  National

Assistance Act 1948 and  the term should be  given its ordinary  and

natural meaning subject to  any interpretation by  the courts.   The

concept  of  ordinary  residence  involves  questions  of  fact  and

degree, and factors such as  time, intention and continuity.   Where

"ordinary residence" cannot be ascertained, then the person shall be

deemed to be ordinarily resident in  the area in which he spent  the

night immediately before the residential accommodation was  provided

(Section 24(5) - NA Act 1948).

FINANCE

"Arrangements made  by  a local  authority"  - means  that  a  local

authority has made contractual arrangements with the home to provide

care.  It does  not include the normal  activity of Social  Services

staff supplying lists of homes or giving advice.

"Private arrangements" -  means that  a person of  his own  volition

(and this includes decisions taken on his behalf by his family or by

some person other than a local authority) arranges the placement and

secures funding from other than local authority sources).

0.7      DELEGATION

Area Directors

0.8      AUTHORITY TO VARY PROCEDURES

Assistant Director - Commissioning Adults and Older People

1
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0.9      PROCEDURE

This procedure is arranged in the following sections:

1     PROCEDURE

2     RULES FOR DETERMINATION OF FINANCIAL RESPONSIBILITY - (moves

      between Local Authorities)

3     INTER AREA MOVES (i.e. moves within Hampshire)

4     THE MEANING OF ORDINARILY RESIDENT - CASE LAW

5     DETERMINATION OF DISPUTES BY SECRETARY OF STATE

      Appendix 1

      Standard letter to be  used when a person  moves to a home  in

      another Local Authority Area.

      Appendix 2

      Standard letter  to  be  used when  Hampshire  no  longer  has

      funding responsibility for someone  in a private or  voluntary

      sector home.
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1     PROCEDURE

1.1   Any member of staff arranging a service for a person will seek

      to establish whether that  person is "ordinarily resident"  in

      Hampshire.

1.2   If there is  any doubt, the  matter is to  be referred to  the

      Service Manager who, if also  in doubt, will consult with  the

      Commissioning Manager (Care Management).  If the Commissioning

      Manager needs advice after a matter has been referred to  them

      by the Service Manager, then advice should be sought from  the

      Chief. Exec. Legal Practice, at this stage.

1.3   If it  is  believed that  the  person is  ordinarily  resident

      elsewhere, a letter will be sent from the Area Director to the

      authority  in  whose  area  the  person  is  believed  to   be

      ordinarily resident.  The letter will give the reasons for the

      belief and  request the  local authority  concerned to  accept

      financial responsibility for the proposed service.

1.4   If the other local authority accepts financial responsibility,

      the service can be arranged and procedures commenced for  that

      authority  to   make  payment   -  or,   depending  upon   the

      circumstances, the other authority  may itself commission  the

      provision of a service.

1.5   If the  other  authority  disputes  the    place  of  ordinary

      residence, attempts should  be made  by the  Area Director  to

      resolve the issue through correspondence and, if  appropriate,

      discussions.

1.6   If the approach is  not successful and  there is a  continuing

      dispute, the Area Director should seek agreement of the  other

      local  authority  that  the  matter  should  be  referred  for

      arbitration.  If this is not mutually agreed unilateral action

      will need to be taken.  At this point the Area Director should

      consider the appropriateness  of getting legal  advice.   Once

      the matter has been considered by the Area Director, then they

      should   liaise   with   the   Commissioning   Manager   (Care

      Management), who will have  had the legal position  confirmed.

      They should both consider at this stage, whether further legal

      advice is appropriate.  The effect of these changes means that

      the Commissioning Manager  seeks legal advice  earlier on,  if

      required, and can then pass this  on to Area Director, if  the

      dispute goes that far.

3.7
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      Determination of disputes by  Secretary of State Procedure  is

      contained in Section 5 below.

1.8   In the case of disputes between Hampshire County Council Areas

      about financial responsibility, Area Directors must make every

      effort to  resolve the  issue locally.   If  this can  not  be

      achieved the matter  should be referred  to the  Commissioning

      Manager (Care Management) for final determination.

2     RULES FOR DETERMINATION OF FINANCIAL RESPONSIBILITY

2.1   Under Section 21 and 29  of the National Assistance Act  1948,

      each local authority has  a power, and so  far as directed  by

      the  Secretary  of  State  a  duty,  to  provide   residential

      accommodation and certain  other welfare  services for  people

      who are "ordinarily resident" in the authority's area.

2.2   Section 24 of the Act makes the following provisions  relating

      to ordinary residence:-

      2.2.1 Section 24 (3):

            Where a person  in the area  of a local  authority is  a

            person  with  no   settled  residence,   or  not   being

            ordinarily resident in  the area  is in  urgent need  of

            residential accommodation, the authority shall have  the

            like power to provide residential accommodation as if he

            were ordinarily resident in its area.

      2.2.2 Section 24 (4):

            A local authority has  the power to provide  residential

            accommodation for a  person ordinarily  resident in  the

            area of another authority, providing it has the  consent

            of that authority to do so.

      2.2.3 Section 24 (5):

            Where   a   person   is   provided   with    residential

            accommodation he shall be deemed to be ordinary resident

            in  the  area   in  which  he   was  ordinary   resident

            immediately before  the  residential  accommodation  was

            provided for him.

      2.2.4 Section 24 (6):
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            A patient in an NHS hospital, including hospitals,  that

            are part  of  an  NHS  trust,  shall  be  deemed  to  be

            ordinarily resident in the area, if any, in which he was

            ordinarily resident immediately  before he was  admitted

            as a patient to the hospital.

2.3   If a person comes within the terms of section 24 (3) it is the

      responsibility of the local authority of the moment to make  a

      care assessment if it appears to the authority that he may  be

      in  need  of  services;   e.g.  someone  ordinarily   resident

      elsewhere who is visiting relatives or on holiday.

2.4   The local authority  where the person  is ordinarily  resident

      can arrange for the assessment  and the provision of  services

      to be carried out on its behalf by the local authority of  the

      moment.

2.5   A person who arrives in  a local authority's area from  abroad

      (e.g. returning after residing abroad, who had given up  their

      previous home) who appears to the  authority to be in need  of

      social services  assistance  may  come  within  the  terms  of

      section 24 (3).

2.6   Any dispute about ordinary  residence should be debated  after

      the care assessment and provision of service.  Section 32  (3)

      of the National  Assistance Act gives  the Secretary of  State

      the  responsibility  to  determine  disputes  about   ordinary

      residence where disputes arise  between local authorities  and

      the authorities concerned cannot resolve the issue themselves.

      A determination  by  the Secretary  of  State should  only  be

      sought as a last resort (see Section 5).

2.7   National Health Service Act 1977

      With effect from 1st April 1993 the provision in schedule 8 to

      the NHS  Act 1977  relating  to residential  accommodation  is

      repealed by the  National Health Service  and Community   Care

      Act 1990 and  will thereafter  fall within Section  21 of  the

      National Assistance Act.   Residents will therefore be  deemed

      to be in accommodation provided under the National  Assistance

      Act and issues concerning ordinary residence will fall  within

      the ambit of Department of Health Circular LAC (93) 7.

2.8   People placed in independent  sector accommodation in  another

      local authority

5     2.8.1
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            Where a local authority funds  a placement in a  private

            or  voluntary  home  in  another  authority's  area  the

            placing authority will normally  retain for that  person

            the same responsibility that  it has for someone  living

            in its own area.  The  person so placed will not  become

            ordinarily resident in the other local authority's area.

            If subsequently,  by  private  arrangement,  the  person

            moves, he may, depending on the specific  circumstances,

            become ordinarily  resident in  the  area of  the  local

            authority where he has chosen to live.

      2.8.2 A local authority  should not  place a  person for  whom

            they  are  financially   responsible  in   accommodation

            provided  by  a  private   proprietor  or  a   voluntary

            organisation in the  area of  another authority  without

            informing  the   other  authority.   See  draft   letter

            Appendix 1. Before   placement,  arrangements should  be

            made for any necessary support services, e.g. day  care.

            There should be periodic reviews and clear agreements on

            financing for all aspects of the individual's care.  The

            local  authority  responsible  for  the  placement   may

            negotiate for these services to be provided by the  host

            authority and reimburse the costs.

      2.8.3 Except in  emergency,  no host  local  authority  should

            alter the  accommodation  or services  provided  without

            consulting in advance  the responsible local  authority.

            All verbal agreements should  be recorded and  confirmed

            in writing.  The  Care Manager should  be the main  link

            between  the  authorities.     All  changes  should   be

            confirmed and recorded in writing.

      2.8.4 Where  a  local  authority  funds  a  placement  in   an

            independent sector home in another local authority  area

            and the person  subsequently becomes  self funding  they

            are then deemed  to have become  ordinarily resident  in

            the local authority  where the home  is situated.   Care

            managers should write to the user stating that Hampshire

            is no longer  contracting for their  care and that  they

            have established  ordinary residence  in the  new  local

            authority. A  copy  should  be sent  to  the  new  Local

            Authority, the proprietor of the home and the Assessment

            Team, Income  Section,  County  Treasurer's  Dept.  (see

            draft letter in Appendix 2).

2.9   People placed in Other Local Authorities Homes.

      Care  managers  should  only  place  people  in  other   local

6     authorities (non independent sector) homes when no independent
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      provision can be found to meet a users needs.  If a person  is

      placed in another local authorities own provision the  placing

      authority always retains responsibility even if the person  is

      self funding.

2.10  People who  Move to  Residential  Accommodation of  their  own

      Volition.

      When an  individual  makes  private arrangements  to  go  into

      permanent residential  or  nursing home  care  he/she  usually

      becomes  ordinarily   resident   in   the  new   area.      If

      subsequently social services  help is sought  the person  will

      look to the authority  where the residential accommodation  is

      situated.  The local authority in the original area may become

      aware of the arrangements the  individual is making and,  with

      the permission  of the  person  concerned, should  inform  the

      local authority for  the new  area, particularly  if it  seems

      possible that social services help may later be required.
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2.11  Domiciliary Care

      People receiving domiciliary care  in one local authority  are

      at liberty to move to another local authority.  Once they move

      permanently they become ordinarily  resident in the new  local

      authority and should be assessed  by that local authority  for

      services.  The new local authority will assess against its own

      eligibility criteria and priorities for services.

2.12  People whose care arrangements and the subject of Section  28a

      transfer funding.

      Under Section  28a  of the  NHS  and Community  Care  Act  the

      responsibility and funding for the social care of people  with

      learning disability, previously accommodated in the now closed

      long stay  hospitals, transferred  to local  authority  social

      services departments.  The current standard rules on  ordinary

      residence therefore apply to this group.

2.13  Discharge from  Hospital,  Nursing  Homes,  Prison  and  other

      Similar Establishments.

      Section 24 (6) of the NA Act provides that a patient in an NHS

      hospital  or  NHS  trust  hospital  shall  be  deemed  to   be

      ordinarily resident in  the area  in which  he was  ordinarily

      resident before he was  admitted to hospital.   If he was  not

      ordinarily resident in any area prior to this admission,  then

      the  powers  in  Section  24  (3)  are  applicable.      Local

      authorities  could   reasonably  apply   this  approach   when

      considering  responsibility   for  people   leaving   prisons,

      resettlement units and other similar establishments without  a

      permanent place  to  live  who will  require  social  services

      involvement at the  time of  their discharge.   A person  who,

      without the  involvement of  a social  services authority  has

      become a permanent resident in an independent nursing home  or

      residential  care  home,  meeting   the  costs  from   private

      resources (including any Income Support entitlement), will  be

      regarded  as  ordinarily  resident  in  the  area  where   the

      establishment is located.

2.14  Young Adults

      In the case  of young children  who cease to  be looked  after

      under the Children Act 1989 on  reaching the age of 18  years,

      authorities could reasonably have regard to the definition  of

      'ordinary  residence'  in   the  Act   in  determining   where

      responsibility for the future delivery of services might  most

      appropriately lie.  Section 105  (6) of the Children Act  1989

8     provides that for  any purpose  under that Act  any period  in
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      which a child lives in any place:-

      a.    which is a school or other institution;

      b.    in accordance  with the  requirements of  a  supervision

            order under Children Act 1989 or an order under  section

            7 (7) (b) of the Children and Young Persons Act 1969; or

      c.    while he is being provided  with accommodation by or  on

            behalf of  a local  authority  shall be  disregarded  in

            determining the "ordinary residence" of the child.

      It  should  be  noted  that  the  responsibility  to   provide

      aftercare support, through  advice and  befriending, to  those

      who have  ceased to  be looked  after under  the Children  Act

      1989, rests with the authority in whose area the young  person

      is living, and  continues until he  attains the age  of 21  in

      accordance with Section 24 of that Act.

      A recent case concerning  a child who  had been provided  with

      services, as he  was subject to  a care order,  made it  clear

      that once the care order is discharged upon his 18th birthday,

      it is the responsibility of  the council within whose area  he

      has been living, to provide  after care services, and not  the

      Council  who  had  the  care  order.    The  High  Court  case

      concerning David Caddell, indicated that though he had been in

      the London  Borough of  Lambeth's care  since he  was a  young

      baby, as he had been placed  with foster carers in Kent,  then

      Kent County Council should be responsible for his after care.

2.15  People Who Have Been Detained  for Treatment Under the  Mental

      Health Act 1983

      Section 117 of  the Mental Health  Act 1983 places  a duty  on

      DHAs and local authorities  to provide after-care for  certain

      individuals who  have been  discharged  from hospitals.    The

      people  concerned  are  those  who  have  been  detained   for

      treatment under the  Act or  admitted under  a hospital  order

      made by a  court or  under a  transfer direction  by the  Home

      Secretary as  provided for  in the  Act.   The   Secretary  of

      State's powers to determine disputes  under Section 32 (3)  of

      the NA Act do not  extend to any disputes regarding  residence

      which may arise under  the Mental health  Act 1983.   However,

      guidance issued by the ACC and AMA on 4 October 1989 (ref.  no

      299/89) offers  helpful advice  on the  accommodation and  day

      care needs of discharged patients  to whom Section 117 of  the

      1983 Act  applies.   For  effective  application, it  is  also

      implicit in the care programme approach that health and social

      services authorities  are  able  to co-operate  and  agree  an

      appropriate provision.
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      Nothing in  this guidance  implies  that an  authority  should

      accept more or less responsibility  for a person from  another

      area than it would in respect of people with long  established

      residence in its  own area.   Thus, the level  of service  and

      support provided by the receiving authority will be determined

      by its statutory duties and its own practices and policies.

3     INTER-AREA  MOVES  WITHIN  HAMPSHIRE

3.1   If a person living  in one Area of  Hampshire chooses to  move

      into a non-local  authority residential care  home in  another

      Area of  Hampshire  and  funds the  placement  themselves  but

      subsequently requires financial support from Social  Services,

      the Area  where  the  residential place  is  located  will  be

      responsible for the subsequent funding.

3.2   If a person  living in one  area of Hampshire  is placed in  a

      Hampshire County Council residential  home the Area  providing

      the residential service will have financial responsibility for

      the costs of the standard service  that the unit is funded  to

      provide.  For  non-standard services the  placing Area  should

      fund any  top-up  required.   The  placing  Area  retains  the

      responsibility for the person (e.g. reviews) unless  otherwise

      agreed.

      NB: This means  that if  the person subsequently  needs to  be

      transferred to a  nursing home or  other specialist  non-local

      authority unit, the  financial responsibility  rests with  the

      placing Area

3.3         The Procedure which should be followed for inter-area moves

      within Hampshire is as follows:

      In-house units define their core service the cost of which  is

      met from their base budget.

      The users needs assessment  for additional services should  be

      completed by the care manager (or social worker for children's

      services).

      The need for additional services should be clearly  identified

      in the  assessment and  recorded  on the  client file.    This

      should  be  reviewed  according  to  the  appropriate   review

      procedures for care management or children's services.

      The care manager / social  worker should agree the  additional
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      authorisation.

      For adults  and  older  people, the  full  package  should  be

      costed and any purchases above  the Hampshire price should  be

      agreed with the Area Director,  to be consistent with  current

      practice  for  independent  sector  purchasing,  and  ensuring

      other, more cost effective, alternatives are not available.

      In-house units should  agree with  the care  manager /  social

      worker how they will purchase the additional care:

      * using the independent sector

      * increasing the unit's staffing levels on a temporary basis

If purchasing is to be made from the independent sector as a user's

      specific  "support  worker",  this  should  be  purchased  and

      arranged directly by the placing  area and coded to  community

      care independent sector  purchasing.  Where  a unit  increases

      its own staffing  levels even  if "agency" staff  are used,  a

      temporary virement should be made from the placing area to the

      unit, and this expenditure cannot  be counted against the  STG

      claim.

      Virements less then £1,000, part or full year effect, are  not

      allowable under the Department's virement rules and therefore,

      additional care below this level  will have to be absorbed  by

      the unit.  It is acceptable to take account of the  cumulative

      effect of a number of service users, rather than applying  the

      virement limit to individual placements only.

      Virements should be completed near the commencement of a  stay

      either for the anticipated period of stay or to the end of the

      financial year.

      The FMS internal billing facility is not to be used as this:

      * circumvents the Department's virement approval process

      * creates additional monitoring problems; and

      * adds unnecessary processing and transaction costs

      These  cases   should  be   monitored  by   service   managers

commissioning.

      Service  Managers  (Commissioning)   should  receive   regular

      reports on  how many  users  require additional  services  and

      whether those  services  were  purchased  in  the  independent

      sector or in-house, in order that the commissioning of  future

      services can  be  informed  from  current  demands.    Service

      Managers (Commissioning) should establish reporting mechanisms

      for this with each of their in-house units.  This also ensures

      that any impact on the level of purchasing in the  independent

      sector is monitored.
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      The movement of Adult Placement carers between Areas should be

      treated as a purchase of non-local authority residential care,

      i.e. the  Area  responsible for  the  service user  funds  the

      placement.  The Area  into which the carer  moves may pick  up

      carer support with the agreement of the original Area.

3.5   If a  person who  is supported  in the  community (by  use of

      domiciliary and/or day care services) wishes to move from  one

      Area to  another  (provided  it is  not  into  residential  or

      nursing care) the Area  into which the  person moves takes  on

      the financial responsibility subject to a transfer arrangement

      being agreed between the two Areas.   It is expected that  the

      receiving Area will accept  the previous Area's assessment  of

      the person's needs to minimise disruption for the service user

      and will provide a similar level of service, pending a  review

      of needs by the receiving Area.

3.6   Inter-Area transfer procedures must  take account of the  need

      for Community  Health Services  to be  informed of  the  users

      move.

3.7   In the case of persons of 'no fixed abode' the Area where they

      are referred  should  accept responsibility,  subject  to  any

      enquires about how long  they have been  of 'no fixed  abode'.

      If at the point of assessment it becomes clear that the person

      has had  an  immediate  substantial  period  of  residence  in

      another Area, that Area should be approached.

3.8   There is  no time  limit  on how  far  back residency  can  be

      considered.   Where ever  a person  lived the  day before  the

      commencement of the current  episode of care  is deemed to  be

      their ordinary residence.  In the case of an adult this  means

      their last  home address  and in  the case  of children  their

      parent's last home address.

3.9   Where a person who  arranges their own  care services under  a

      Direct Payments  Scheme chooses  to move  to a  new Area  they

      should be treated as an independent person exercising  choice.

      The receiving Area  should fund and  guarantee to provide  the

      same level of service to the client as they received in  their

      previous Area, by way of Independent Living Fund and/or direct

      services.

3.10  People using Care Attendant schemes  who move to another  Area

      should not  be disadvantaged  by their  choice to  move.   The

      receiving Area should guarantee the same level of service from

      what ever source.  NB: It is assumed that the receiving Area

12

                                              (PM 5/98 2 February

1998)

FINANCE                                   ORDINARY  RESIDENCE -

                                          FINANCIAL RESPONSIBILITY

                                                                  FF

      will have full responsibility for the person.

3.11  In the  case of  persons needing  non-County Council  services

      whilst in temporary residence in  another Area (i.e. an  older

      person on holiday)  the Area where  they have their  permanent

      home (e.g. a rented or owned dwelling to which they intend  to

      return) will meet the cost of such services.

3.12  Expatiates returning to this country or Foreign Nationals  who

      have   satisfied   the   immigration   legislation   are   the

      responsibility of the Area where  they choose to settle.   The

      position of expatriates living abroad and claiming funding for

      services from an  Area in  which they  used to  live and  have

      maintained some links, remains uncertain.  Each case will need

      to be considered on its merits.

3.13  When a person  with health care  needs is transferred  between

      Areas, the  Care Manager  should inform  the receiving  Health

      District via GP and Primary Health Care Teams.

4     THE  MEANING  OF  ORDINARILY  RESIDENT  -  CASE  LAW

4.1   The meaning of "ordinarily  resident" or "ordinary  residence"

      has been considered by the Courts,  and regard must be had  to

      such cases as:-

                 i     Shah v London Borough of Barnet (1983) Lord Scarman

                       stated that "unless...... it can be shown that the

                       statutory framework or the legal context in which the

                       words are used requires a different meaning I

                       unhesitatingly subscribe to the view that

                       "ordinarily resident" refers to a man's abode in

                       particular place or country which he had adopted

                       voluntarily and for settled purposes as part of the

                       regular order of his life for the time being, whether

                       of short or long duration".

                 ii    Leven v IRC (1928)  Viscount Care said that "ordinary

                       residence" connotes residence in a place with some

                       degree of continuity apart from accidental or

                       temporary absences.

4.2   In general,  an adult  with  learning disabilities  should  be

      regarded as capable of forming  his own intention of where  he

      wishes to live.   The case of Regina  v Waltham Forest  London

      Borough Council, ex  parte Vale  (1985) should be  noted.   In
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      disabilities who was totally dependent  on his parents was  to

      be treated  as ordinarily  resident  at his  parents'  address

      since he was  in the  same position as  a small  child who  is

      unable to choose  where to live.   This case  will need to  be

      considered if there is an ordinary residence dispute involving

      people with  severe learning  disabilities but  its  relevance

      will vary in accordance  with the ability  of the person  with

      learning disabilities to make choices and the extent to  which

      they rely  upon  their parents.    In some  cases  some  other

      person(s), or body, may be  acting in place of their  parents.

      In a  decision  of the  High  Court in  December  1992  London

      Borough of Redbridge ex parte  East Sussex County Council  the

      principles outlined in Vale were applied where the parents  of

      young adult  twins with  learning  disabilities who  had  been

      ordinarily resident in Redbridge left this country to live  in

      Nigeria and soon after their departure the residential  school

      in East Sussex attended by the  twins closed.   At this  point

      the twins were held by the court to have no settled residence.

      As they were in the  area of East Sussex  it was held that  no

      duty to provide for  them fell on Redbridge  as they were  not

      ordinarily resident there, but that  there was a duty to  make

      provision under  the relevant  legislation on  East Sussex  as

      they were in that county and had no settled residence.

4.3   A determination by the Secretary of State under Section 32 (3)

      of the National Assistance Act 1984 - (March 1996)

      In June 1994  a woman  who had been  resident in  the area  of

      Hounslow London Borough Council for many years, was  assessed,

      under section 47 of the National Health and Community Care Act

      1990, by  Hounslow Social  Services  prior to  discharge  from

      hospital.  Following this assessment she was advised that  she

      should not return to her own home to live alone.   Information

      on residential    care  was  provided  and  having  sufficient

      resources to pay for  her own care  she moved, upon  discharge

      from hospital into a private  residential home in Surrey  with

      the personal assistance of a social worker from Hounslow.

      When subsequently  her funds  became used  up she  applied  to

      Surrey Social  Services for  assistance.   Surrey argued  that

      because she had been moved from Hounslow into residential care

      in Surrey, Hounslow LBC should have financial responsibility.

      The   Secretary   of    State   determined   that    financial

      responsibility rested with Surrey for the following reasons:

      1)    The  person  concerned  had  after  her  discharge  from

            hospital given  up  the  tenancy of  her  own  flat  and

            "voluntarily and for  a settled purpose  as part of  the
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            take up residence in Surrey.

      2)    She could  pay for  her residential  accommodation,  the

            care and attention she required was available to her and

            there was therefore no obligation on the local authority

            (under  section   21  of   the   1948  Act)   to   "make

            arrangements" for providing it.

      3)    The advice, information and  help in moving provided  by

            Hounslow did  not constitute  "making arrangements"  for

            her care  and there  was no  agreement between  Hounslow

            LBC, the woman concerned and the private home  regarding

            funding of the residential placement.
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5     DETERMINATION  OF  DISPUTES  BY  SECRETARY   OF  STATE

5.1   Section 32 (3)  of the National  Assistance Act provides  that

      any questions arising  under Part  III of  the Act  as to  the

      ordinary residence  of a  person shall  be determined  by  the

      Secretary of State.  This extends to disputes about the  local

      authority responsible  for non-residential  services  provided

      under Part  III  of this  Act  as  well as  the  provision  of

      accommodation.

5.2   Nothing contained in this  guidance is to  be taken to  affect

      the  discretion  of  the  Secretary  of  State  in  giving   a

      determination.  Each case has to be considered in the light of

      its own facts.   The  Secretary of State's  decision is  final

      subject only to judicial review.

5.3   The question  of  establishing  where  someone  is  ordinarily

      resident for the purposes of the NA Act is essentially a legal

      one.  When local  authorities, having taken appropriate  legal

      advice and  considered  the  position,  are  still  unable  to

      resolve  a   particular  dispute,   they  may   apply  for   a

      determination under Section 32 (3).

5.4   Procedure for Seeking a Determination

      Before  the   Secretary  of   State   is  approached   for   a

      determination, one of  the local authorities  involved in  the

      dispute should  have  provisionally accepted  liability  under

      Part III of the NA Act and be providing services.

5.5   An agreed  written  statement  of facts,  signed  by  all  the

      authorities  involved,  must  be   sent,  together  with   the

      application for a determination.  This agreed statement should

      be as  detailed as  possible, including  (i) full  information

      about the person to whom the services under Part III have been

      supplied;  (ii) details relating to the prior residence of the

      person to whom services  are provided;   (iii) details of  the

      statutory provisions under which services have been  provided.

      Copies of all relevant correspondence between the  authorities

      concerned should be annexed to the agreed statement.

5.6   Each local authority may additionally provide separate written

      representations concerning the agreed statement, including for

      example a legal submission.
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5.7   The agreed statement of facts, with any annexed documentation,

      and separate  written representations  should be  sent to  the

      Social Care Group at the address below.

      David O'Brien

      Social Care Group

      Department of Health

      Wellington        House

133-155                        Waterloo                         Road

London                  SE1                                      8UG

Tel 0171 972 4038
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APPENDIX 1

Dear

CLIENT:

HOME:

In accordance with the Local Authority Circular LAC(93) 7  Paragraph

8 "Ordinary Residence" that states:

"A Local  Authority should  not place  a person  for whom  they  are

financially responsible  in  accommodation  provided  by  a  private

proprietor, or  a voluntary  organisation in  the areas  of  another

Authority without informing the other Authority".

I am writing to inform you that we are in the process of placing the

above  client  in  the  above  home   and  he  /  she  remains   the

responsibility  of   Hampshire   County  Council   Social   Services

Department whilst we are responsible for her funding under the terms

of the 1948 National Assistance Act.

If you require any further information please contact me.

Yours faithfully,

CARE MANAGER

APPENDIX 2
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Dear Mrs/Mr

RE: FUNDING RESIDENTIAL CARE

You will be aware that Hampshire County Council Social Services have

been funding  your  residential/nursing  care  since  xxxxxxxxxxx  .

However, this was interim funding pending realisation of your assets

under   the   regulations   in   the   Charging   for    Residential

Accommodation Guide laid down by the Department of Health.  Now that

you have realised your assets you are no longer eligible for  public

funding by Hampshire County Council.

The contract that Hampshire Social Services negotiated for your care

will terminate on xxxxxxxxxxxxxx .

After that date you  will be responsible  for arranging and  funding

your own care. You should negotiate this directly with the home. You

are also  advised to  check with  your local  DSS office  as to  the

position regarding attendance  allowance and any  other benefits  to

which you may  be entitled.   You should also  negotiate a  contract

directly with the home.  If in the future your assets fall below the

sum laid down in the  charging for Residential Accommodation  Guide,

which makes you eligible for public funding, you should approach the

local  Social   Services   Department   in  the   area   which   the

Residential/Nursing Home  is  situated and  in  which you  have  now

become "Ordinarily Resident".

Yours sincerely,

cc:   Proprietor of Home

Local                                                      Authority

Assessments, Income Section, County Treasurer's Dept.
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