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	 YOU SHOULD ENSURE THAT:-
· You read, understand and, where appropriate, act on this information

· All people in your workplace who need to know see this procedure

· This document is available in a place to which all staff members in your workplace have access


PURPOSE 

This procedure:

· contributes to the Hampshire Children’s Services (CSD) local authority’s commitment to reduce the level of offending by looked after children in care
· describes expectations of staff members and Family Placement carers should they be involved in supporting young people through police and court processes 
 
SCOPE:


The policy refers specifically to children and young people who are in care and for whom Hampshire CSD are responsible
POLICY
REFERENCES TO LEGAL, CENTRAL GOVERNMENT AND OTHER EXTERNAL DOCUMENTS, INCLUDING RESEARCH

Crown Prosecution Service Guidance on ‘The Prosecution of Offending Behaviour in Children’s Homes (2006)

Crime and Disorder Act 1998 

Code of Practice for Victims of Crime 2006

Care Standards Act 2000 and Regulations regarding behaviour management

The National Minimum Standards for Children’s Residential Homes

The Children Act 2004 and the Every Child Matters five outcomes
.

The Human Rights Act 1998

The UN Convention on the Rights of the Child 1989
The Children and Young Persons Act 2008 

(Care Matters: -  Time to Deliver)

Police and Criminal Evidence Act, 1984
Police and Immigration Act 2008 – due to be implemented October 2009
HAMPSHIRE COUNTY COUNCIL AND CHILDREN’S SERVICES DEPARTMENT REFERENCES
Implementing a Restorative Justice approach in children’s residential care – final report: University of Portsmouth 2008 
Restorative Justice in Hampshire County Council, Portsmouth City Council and Southampton City Council children’s homes – management procedure – Hampshire Constabulary procedure number 04948 – May 2008 
Children’s Residential Services – Positive Management of Behaviour: Hampshire Children’s Services Department Procedure 07/03 – January 2003
Guidance for Procedures in Children’s Services and the Youth Offending Team - April 2004, updated 2006
DEFINITIONS
The terms children and young people are used interchangeably and refer to all those under 18 years
ROLES
It is the duty of all Children’s Services staff and carers, working with children in care, to prevent, wherever possible, young people in their care being criminalised by the very fact they are in care. Children in care deserve the same levels of support that would be expected of a good parent and this includes ensuring welfare needs are consistently met, including when a young person leaves custody
AUTHORITY TO VARY THE PROCEDURE
Requests to seek authority to vary the procedure should be referred to the Deputy Director (Children and Families
This procedure is arranged in the following sections:

1.
Context
2.
Process
3.
Diversion

4
Court processes

5
Remands into Local Authority accommodation
6.
Court Orders and Secure Remands
7
Trial and Sentencing


Appendix 1: Restorative continuum


Appendix 2: Legal status of young people

1. Context
1.1 Young people in care - particularly in residential care - are over represented in the offending populations of young people of comparable ages. There is a national PAF indicator (C81) which requires local authorities to report levels of offending by children in care as a percentage compared to the level of offending by all children aged 10-17 in a given area 

http://www.dcsf.gov.uk/rsgateway/DB/SFR/s000727/index.shtml
1.2 Significant investment in Restorative Justice staff training, and a coherent approach to the management of behaviours that challenge have, since the previous version of this procedure was issued in 2001, increased the range of response options available to staff members, specifically those working in young people’s homes
1.3 Staff members and family placement carers who are physically assaulted, or who are racially or sexually harassed by young people in their care,  will continue to be supported to make a complaint to the police should they not wish to participate in a restorative process. It should be noted that police involvement does not preclude a restorative process taking place
1.4 The purpose of this procedure is therefore to:

· describe diversionary approaches that may reduce the need to prosecute young people in the authority’s care
· identify the circumstances when it may be appropriate to pursue prosecution, and to clarify the roles of the police, Youth Offending Team and CSD staff in relation to Children in Care
1.5 The guiding principle is that itt is important that all people feel safe in the place that they live or work, whether that is in a family home or young people’s home, and that they have confidence in the criminal justice system to intervene and protect them where this is necessary

2. PROCESS     
2.1 It is appropriate, as a broad principle, for staff in young people’s homes, or family placement carers, to absorb behaviours that could typically occur in a family home. These could include verbal abuse, failure to comply with reasonable requests and minor criminal damage
2.2 Expectations of family placement carers in relation to particular young people should be addressed at the placement planning stage. Factors determining the resilience of carers would include:
· The level of skills payment

· Whether other young people live in the home (whether in placement or the carers’ own children)

· The planned length of the placement

2.3
When applying for a residential place in one of the authority’s young people’s homes, social workers should provide full details of any offending behaviours and outcomes, and of behaviours that may lead to offending. Social workers should check with the YOT whether there has been any previous as well as current offending. Home managers should consider these issues at the initial placement planning meeting, and ensure that they are reflected in subsequent risk assessments and management plans. The young person’s YOT officer - if the young person is currently under supervision - should be invited to all meetings concerning the young person. If it is considered, on the basis of the information provided in the application form, that the young person may be at risk of offending, a YOT representative should be invited to the initial planning meeting. The YOT officer will share with the relevant manager risk assessments carried out by the YOT, including any Risk of Serious Harm assessments, and will work with the manager to reconcile different perceptions of risk. YOT officers will therefore contribute to a young person’s Care and Placement plans, although responsibility for managing and fulfilling these lies with the young person’s social worker and residential/family placement service 
2.3 Young people’s home and family placement managers are encouraged to develop protocols  with their local police neighbourhood teams that set out expectations about the use of restorative approaches and thresholds of police intervention. These can then be communicated to all officers, staff members and carers to aid consistency and avoid assertions that police officers are inappropriately used to support internal behaviour management strategies. A local protocol should include local officers’ involvement in Restorative Justice (see 2.7, below), and is also relevant to the Crown Prosecution Guidance referred to in Section 2.6, below

2.4 In making a decision whether or not to report an incident to the police, carers and staff members should consider whether
· The behaviour is typical of the young person
· The young person’s ability to control their actions is impaired by learning disability, mental health issue or diagnosed condition such as Attention Deficit and Hyperactivity Disorder (ADHD)
· The behaviour is the result of particular emotional upset (for example, rejection by a family member), or consumption of drugs and/or alcohol

· The behaviour is premeditated or spontaneous


· The young person, or others around them, is at risk of serious harm or loss
· There is (reliable) evidence that an offence has been committed
· The young person is trying to coerce others to join, or support, their actions
· The young person is taking responsibility, or showing remorse, for their actions
· Staff members or carers are in control of the situation
· The young person normally has a good relationship with those who s/he’s offended against
· The impact on the young person of formal police involvement would be more or less significant than using alternative approaches
· The impact on other young people in the home or placement of formal police involvement would be more or less significant than using alternative approaches
· A YOT officer has been, or is, involved with the young person
2.6
The police are more likely to be involved where, for example, a young person’s actions are 
entirely premeditated, serious harm is intended and the situation is at risk of getting out of 
control. Police involvement may be less necessary when actions are spontaneous and not 
typical of a young person’s behaviour. Agreement about levels of involvement may form part 
of local protocols (Section 2.4)
2.7
Staff members and carers should also consider whether criteria from the Crown Prosecution 
Services’ Guidance on the Prosecution of Offending Behaviour in Children’s Homes would 
be met. This can be found on the shared I drive in the Young Peoples Residential folder 
2.8       When making a decision about whether to formally involve the police, the wishes of the victim   
will be a significant factor, although victims should be aware that police action may not 
necessarily result in prosecution of the offender
2.9       Options available to staff members and carers in response to a transgression are:
· Informal involvement of the police: where an officer attends, the suspect admits responsibility and the victim does not seek police action, a pocket note book entry outlining the circumstances of the crime and the decision not to support further police action will be made. The officer will record all necessary details to complete a Record Management System (RMS) entry of the occurrence that cites ‘internal resolution’. The ‘offender’ will be informed that they will be recorded as such on RMS. NCRS do not allow the police to record crimes resolved in this way so the crime will show as undetected, even though the RMS record can show details of the person responsible for the offence. Historically, some officers have therefore been reluctant to respond informally, although the option of informal involvement is now Hampshire Constabulary policy to enable police involvement in Restorative Awareness where this is possible and appropriate

http://www.hampshire.police.uk/NR/rdonlyres/DACA9F92-8075-4EFB-9453-


37EF4BF6DDF2/0/09428.pdf
· Formal involvement of the police: the police should always be involved when it is believed that the law has been broken (for example, if substantial amounts of what looks like cannabis has been found in a young person’s room). If the police are called via the central control room, their involvement will be formal, and National Crime Recording Standards (NCRS) will apply. For information about the NCRS, see: 
http://www.homeoffice.gov.uk/rds/recordedcrime1.html
· Use of restorative approaches: these range from the use of “street” interactions to convening formal, scripted conferences involving both victim and perpetrator. It is not generally a police role to take part in the restorative process (in part because of the time involved), although neighbourhood officers may be involved accordingly to local protocol (See Section 2.4, above). Responsibility for arranging restorative justice rests with Children’s Services Department staff. Restorative justice can take place in the young people’s home but does not preclude criminal justice proceedings. The continuum of restorative responses is shown in Appendix 1 
· Imposition of a sanction or other behaviour management measure: (for example, grounding) by the residential home staff or family placement carer. Such responses should always be recorded using the format described in the National Minimum Standards for Children’s homes. Family placement carers should also use this format


The NMS can be found at:


http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_4010076
2.10
The decision about whether or not to involve the police will be taken by the family placement carer or, in residential settings, the senior staff member on duty. In non emergency situations, a family placement carer should consult with their supporting social worker. Emergency calls to young people’s homes must be reported to Ofsted by Registered Managers as notifiable events – see the National Minimum Standards, above
2.11
The police and Crown Prosecution Service (CPS) will decide what action to take in 
respect of crimes committed outside social care settings, although there is a possibility that 
victims may be willing to accept a restorative response. It’s also possible that the CPS may 
decide, according to their guidelines, that’s it not in the public interest for the young person to 
be charged
2.12
If the allegation of the offence is serious, the young person is likely to be arrested promptly: if 
not, arrangements may be made either for police officers to visit the home, or for the young 
people to visit a designated police station to be arrested
2.12
In either situation, a young person under the age of seventeen must be accompanied at all 
times by an Appropriate Adult (Police and Criminal Evidence Act, 1984). The Appropriate 
Adult must not have been involved in the offence, and so it’s unlikely that a family placement 
carer would be able to fulfil this role. In a young people’s home, the Appropriate Adult can 
be a staff member: they must not have had any prior knowledge of the incident, and must be 
able to act in the young person’s best interest. Otherwise a parent or social worker may act 
as Appropriate Adult, or a referral made, via the police, to the Appropriate Adult scheme run 
by Rainer for the Youth Offending Team. The role of the Appropriate Adult is described at: 
http://police.homeoffice.gov.uk/publications/operational-policing/guidanceappadultscustody.pdf
2.5 Appropriate Adults who are Family Placement Carers or Residential Childcare Workers should have received appropriate training, which is delivered by the Hampshire Learning Centre. This is identified on the residential workers training pathway as a core course that RCWs should complete within twelve months of joining the department
2.6 There is a Youth Justice Board national standard that Youth Offending Teams have a duty to ensure that an Appropriate Adult is provided for children and young people under the age of 17. If a carer, residential staff member, parent or Rainer representative can’t fulfil an Appropriate Adult role, a young person will have either to be released on police bail, or kept in police custody until an Appropriate Adult can attend and the interview proceed (www.appropriateadult.org.uk)

2.7 Both family placement carers and young people’s homes often accommodate young people up the age of eighteen. It is good practice to provide appropriate adult support to seventeen year olds, although they have the right to refuse this. A review of PACE is currently underway that may extend the requirement for young people to be supported by an appropriate adult up to the age of eighteen
2.8 Under the Police and Criminal Evidence Act 1984, Code of Practice, the custody officer must inform the person responsible for a young person’s welfare that s/he has been arrested, why s/he has been arrested and where s/he has been detained. The relevant police officer should make all reasonable efforts to contact the person with parental responsibility identified by the young person

Information about PACE can be found at:

http://police.homeoffice.gov.uk/operational-policing/powers-pace-codes/pace-code-intro/

2.9 The police should not ordinarily interview minors beyond 10.30 at night unless there are implications for others if the interview does not proceed promptly. Appropriate Adults should ensure that interviews are completed before 10.30, or arrangements made to continue the following day

2.10 The custody officer has the final say in all matters relating to the young person in the custody suite. Following police interview, the options are:

· The young person is released without charge if the police are satisfied there is no case to be answered
· The young person is given police bail if the police believe that there is a case to answer. Police bail could be unconditional, or with a condition to reappear at a police station on a given date pending the collection of further evidence. Appropriate Adults should ensure that they have a copy of the release form with any conditions detailed on it. Young people answering police bail should always be supported by an Appropriate Adult, as above. The appropriate adult should not advocate for conditions of bail
· Children in Care should have a lawyer when they’re in a police station for any reason

· If bail is refused, it is important to note that police have a duty to transfer the young person to local authority accommodation rather than detaining him or her in police custody overnight. This requirement can only be overridden if it’s impractical to make the necessary arrangements, there’s no secure accommodation available, or the available local authority accommodation is inadequate to protect the public from serious harm. If the young person is held in police custody to appear in court the following working day carers or staff members should ensure that the young person is brought clean clothes and any medication that they might need, and that the custody officer is aware of any health and welfare issues
· The police may bail an arrested person to return to the police station. This may be so that further evidence can be gathered, or for a final warning to be given. On charging a defendant with an offence the police may grant bail to attend court. The bail may be unconditional or conditional. The custody officer may impose any conditions which a court could use except those listed in Section 3A of the Bail Act 1976. Appeal or requests to vary the conditions may be made to the custody officer or, failing that, to a court. Again, it should be noted that an Appropriate Adult is there to act in the young person’s best interests at all times
· The diversion regime for youth offenders has changed. Cautions were abolished (Section 67(8) Crime and Disorder Act 1998) nationally with effect form 1 June 2000 and replaced with the reprimand and final warning scheme (Section 65 CDA 1998)

www.crimereduction.homeoffice.gov.uk/youth/youth6.htm)
3.0
DIVERSION
3.1
Where the behaviour of a young person already in care suggests that they are at risk of 
offending they should be referred for a planning meeting which should involve other agency 
representatives as necessary. Such behaviours could be:

· Signs of alcohol/substance misuse

· Disengaging with education

· Deterioration in behaviour 

· Significant and negative changes in behaviour 

· Engaging in anti-social behaviour and/or associating with known risk groups/individuals

· A pattern of missing from home/placement.


It is important to note that in isolation these behaviours may not lead to offending behaviour, 
but their risk assessment would highlight a risk of them offending
3.2
Referrals to the planning meeting can be made by:
· Children’s Services Department staff

· the police
· the Youth Offending Team

· the Young Person

3.3
Referrals from  the YOT and Police should be quality assured by a named single point of 
contact within their own agency. The referrer must contact the social worker to discuss the 
request for a planning meeting. The meeting will be arranged, chaired and facilitated by the 
referring agency, provided it has been quality assured by the single point of contact in that 
agency

The Children’s Services Department will chair referrals made by carers and young people
3.4
All requests for a meeting will be agreed to unless, in the referrer’s opinion, the social worker 
has satisfied the referrer that nothing could be gained by having a separate meeting to 

explore the risk of offending behaviour
3.5
Where the meeting accepts that intervention is justified, the YOT will commit the necessary 
diversionary resources
3.6
In order to have an overview of the implementation of this strategy, a county wide steering 
group will be convened every three months. Each agency would be responsible for providing 
key information on their referrals and will analyse both from a quantitative and qualitative 
perspective the outcomes for young people. Where possible this 
would include the views of 
the young person and carer

Information sharing would be consistent with crime prevention and Local Safeguarding 
Children’s Board procedures
3.7
Membership of the steering group will be:

· An area director
· A district service manager

· A registered young people’s home manager

· A family placement team manager

· A Youth Offending Team manager

· A Children in Care team manager

· A senior police officer (at inspector level or above)
This group will report to the Hampshire YOT steering group

3.8
Youth Offending Teams use Onset and Asset as the primary assessment methods for 
(respectively) young people at risk of offending, or young people who have already offended. 
Practitioners should note that Asset, in particular, is premised on assessing risk, not need.


These assessments sit alongside, and contribute to, the Common Assessment Framework 
(CAF). Guidance on using the CAF alongside Onset and Asset can be found at: 
 
http://www.yjb.gov.uk/publications/Resources/Downloads/Common%20Assessment%20Fra
mework%20Asset%20and%20Onset%20-
%20Guidance%20for%20youth%20justice%20practitioners.pdf


For more information about Onset, go to: 



http://www.yjb.gov.uk/en-gb/practitioners/Assessment/Onset.htm


Asset is described at: 


http://www.yjb.gov.uk/NR/rdonlyres/4136F325-9DB9-49F4-8A3A-
A254004D588B/0/1Introduction.pdf
4.0 
COURT PROCESSES FOR CHILDREN IN CARE
4.1 A  person with parental responsibility is required to attend court with a defendant under the age of 17 years. Normally this would be the young person's own parent or carer. For all young people looked after by the local authority,  the court will expect the CSD social worker, a foster carer or a residential childcare worker to attend in the absence of a parent, although parents should be encouraged to attend in addition


As for Appropriate Adult attendance (Section 2.15 above), it is good practice to offer support 
to seventeen year olds who are in care
4.2 The family placement carer or residential home staff should agree with the young person’s social worker who can most appropriately support the young person in court and provide the information the court needs for its decision making. Magistrates will expect to hear from the CSD about the placement plan for the young person, how it will help ensure that the young person keeps out of trouble, and how the court’s decision in relation to bail or sentence would impact on the young people and those with whom they live
4.3 The supporting adult is responsible for transporting the young person to court, subject to any relevant risk assessments. On arrival, and having signed in, they should make their presence known to one of the court ushers who will be able to tell them in which court, and at roughly what time, the hearing will take place
4.4 If the young person is attending court directly from custody, the supporting adult should, if at all possible, visit them in the custody suite prior to the hearing. They may do this in partnership with the young person’s defence solicitor or YOT officer
4.5 In situations where the carer or a residential staff member is the victim of an alleged crime, the young person’s social worker, or another person delegated by their team manager, should always support the young person. If the victim has been called as a witness, they should be supported by their family placement social worker or children’s home manager or deputy

4.6
A member of staff from the Youth Offending Team will normally be present to give advice 
about bail and remand decisions affecting young people in the Youth Courts or the Crown 
Court

4.7
If the young person is appearing at court in another local authority area, the CSD social  
workers should liaise with that area's Youth Offending Team who may or may not agree to 
act on behalf of the social worker in court. It remains good practice for the young person to 
be supported by a Hampshire social or residential childcare worker. Wessex YOT may be 
able to facilitate contact with other YOTs 
4.8
Staff members and carers supporting young people in court should conduct themselves 
professionally. This includes dressing appropriately (as a guideline, business wear is 
suitable), and using plain language without jargon when addressing the bench or district 
judge, who should be addressed as “sir” or “madam”. In Crown Court, supporting adults 
should seek advice about appropriate forms of address from the duty YOT officer
4.9
Courts will sometimes adjourn a case to a later date. This could be because:

· A pre sentence report is required from the YOT
· Some other form of assessment (for example, a psychiatric report) is needed
· A “not guilty” plea has been entered, and so a trial must be held
· The offence is too serious (“indictable”) for a Magistrate’s Court to deal with, and so needs to be referred to a Crown Court

For more information about Magistrate’s Courts go to:


http://www.yjb.gov.uk/en-gb/yjs/Courts/YouthCourt.htm

For more information about Crown Courts, go to: 


http://www.yjb.gov.uk/en-gb/yjs/Courts/CrownCourt.htm
4.9
Under the Bail Act, there is a presumption that a defendant has a right to bail unless certain criteria are met. Bail will usually be granted unconditionally, but courts may decide to impose certain conditions. These can include a programme of Bail Supervision, provided by the YOT, or a night-time curfew which can be monitored electronically through an ankle tag. Both of these restrictions, and others, can be applied to children in care. In relation to electronically monitored curfews, the courts are required to obtain the approval of the householder for the installation of the necessary equipment. Hampshire Children’s Services Department has given  approval in principal on behalf of its young people’s homes and approved foster carers, but YOT court officers should discuss each individual case with the relevant social worker or residential manager before passing on the local authority’s approval to the court
4.10
Magistrates will often consult with those supporting the young person about what may be appropriate bail conditions: any conditions imposed must be likely to reduce the possibility of further offending rather than enabling their behaviours to be more easily managed by carers or residential staff
5.0
REMANDS INTO LOCAL AUTHORITY ACCOMMODATION (RILAA)
5.1
If a young person, who is 16 or under is refused bail by the court, they can be remanded into 
Local Authority Accommodation (RILAA). Children who are RILAA by the Court are, by 
definition, in local authority care for the period of the remand. The remand period is for seven 
days at a time or to a fixed point in the judicial process. The case management of remanded 
young people is the joint responsibility of the Youth Offending Team and the Hampshire 
Children’s Services Department. The criteria for a remand to local authority accommodation 
are similar to the criteria for remanding adults to custody and the court expects a significant 
level of supervision
5.2 If the young person is already in local authority care prior to the remand, YOT staff may contact the social worker for confirmation that the placement remains available and is suitable. For placements for a young person who was not in care prior to the remand, YOT staff will contact the relevant Referral and Assessment team to make arrangements for the placement. Following discussion with the R&A team, and subject to the young person meeting specific criteria, a referral may be made by the YOT to the Action for Children Remand Fostering project for the duration that Hampshire CSD has a contract with them
5.3 It may be inappropriate, if someone in their living situation is a victim of an alleged crime, for the young person to return to their living situation. In this circumstance, the social worker will need to liaise with the relevant County Service Manager (Residential or Family Placement) to arrange alternative accommodation
5.4
The YOT will allocate a team member to the case for the remand period, and there should be 
liaison with the social worker and, if appropriate, residential childcare workers during the 
remand
5.5
A social worker from the CSD should be allocated at this stage in addition to the worker from 
the YOT, in view of the fact that the young person has entered local authority care, however 
temporarily. The social worker would be expected to participate in care planning and reviews 
and ensure that appropriate arrangements are made for any additional support, or for any 
changes to the accommodation
5.6
Throughout the remand period, YOT workers and social workers should be mindful that a 
remand  by a court is a serious step taken because it is considered that only a remand to 
local authority accommodation is sufficient to prevent further offending, or interference with 
witnesses, or non-attendance for the next court appearance. The court would not normally 
expect the Local Authority to place the young person back home, unless significant 
measures were in place to ensure effective supervision. The court, in remanding a young 
person to local authority care, would expect the local authority to take all reasonable steps to 
prevent further offending. However, unless the court has imposed specific restrictions on the 
accommodation to be provided by the local authority when imposing the remand, the remand 
placement (and 
any changes to the placement) are within the discretion of the CSD
5.7
The court may, when remanding to local authority accommodation, attach conditions similar 
to those attached to bail – for example, an electronically monitored curfew, or a condition not 
to associate with specified people. These conditions are enforceable and will result in the 
young person being returned to court if breached. Staff and carers are expected to notify the 
police in these circumstances
5.8
In the event that a young person is remanded to local authority accommodation and allowed 
to live back at home, the YOT staff member and the social worker allocated to the case 
should decide what level of contact is required with the young person and family during the 
remand period. The aims are to ensure that remand conditions are met, risk of re-offending is 
contained, and that the young person attends court on time. 

5.9
If the placement changes during the remand period, the CSD  social worker should tell the 
youth offending team. If  the young person absconds, the police and youth offending team 
should be told by the CSD social worker as the young person is unlawfully at large
5.10
As the YOT does not have accommodation of its own, responsibility for finding 
accommodation rests with the CSD social worker. Whilst this search takes place it is the 

responsibility of the CSD to provide transport and accompany the young person to a suitable 
place to wait away from the court. The YOT representative at court will assist in the 
assessment of needs and practical tasks
5.11 
All young people who have been RILAA should be treated as a Section 20 looked after 
children, and therefore subject to a statutory 28-day review and subsequent reviews, which 
will normally be held monthly in view of the short length of placements. Where the placement 
is stable, the reviewing period may be extended. Where a child is already in local authority 
care and there is a care plan in 
place it will be for the manager of the social work team to 
determine, in consultation with the YOT, changes to the reviewing timescales
5.12
The responsibility for convening and chairing 28 day LAC statutory reviews of children and young people RILAA rests with the CSD for the area in which the young person is usually resident. It therefore follows that the YOT should immediately notify the local authority of each new remand episode so that the statutory timetables can be kept to
6.0 COURT ORDERED SECURE REMANDS

6.1
Under the Criminal Justice and Police Act (2001) the court has the power to remand a 
person 
aged 16 or under direct to secure accommodation, if certain criteria are met:
· the child or young person is charged with, or has been convicted of, a violent or sexual offence, or of an offence punishable in the case of an adult with imprisonment for a term of 14 years or more

· the child or young person has a history of absconding while remanded to local authority accommodation, and is charged or has been convicted of an imprisonable offence alleged or found to have been committed while he/she has been remanded
· young people aged under sixteen can be remanded to local authority secure accommodation. In practice, all young people aged under fifteen will be remanded to local authority secure accommodation (including secure training centres), but only vulnerable fifteen and sixteen year olds will be held in such accommodation. The definition of vulnerability is decided by the Court based on evidence submitted in the remand hearing. Fifteen and sixteen year olds not defined as being vulnerable will be held in prison service accommodation, and will not be regarded as being looked after

For more information on the Criminal Justice and Police Act, go to:

http://www.opsi.gov.uk/acts/acts2001/en/ukpgaen_20010016_en_1

6.2 
In either of the above circumstances the court must be of the opinion that remanding the  
young person to local authority secure accommodation is necessary to protect the public 
from serious harm. Some of the legal definitions of “serious harm” are very complex, and 
social workers should seek advice in such situations 
6.3 
The Youth Justice Board supports the Local Authorities and YOTs through its placement 
service. This identifies suitable vacancies in the “secure estate” for which the YOT may apply 
on behalf of the Local Authority. The secure estate consists of places in local authority 
secure children’s homes, secure training centres and prison service establishments. On the 
rare occasion that no suitable placement can be found by the Youth Justice Board it is the 
responsibility of the Local Authority to provide a secure environment within its own estate
6.4
The YOT court officer will notify the young person’s carers and social worker by telephone of 
all court-ordered secure remands, and confirm via email as soon as possible
6.5
Arranging secure transport for young people placed in the secure estate (other than in prison 
service 
establishments) is the responsibility of the local authority, and is arranged by the 
YOT. The cost of secure transport, and a proportion of the accommodation costs of these 
cases are met by the local authority CSD. The balance of the accommodation cost is met by 
the Youth Justice Board
6.6 A YOT officer and a social worker should be allocated to the case as the young person effectively enters local authority care for the period of the remand
6.7
In the case of young people remanded to secure accommodation there are responsibilities 
for reviewing, over and above the general requirements of children in local authority care.
These are set out in the Children (Secure Accommodation) Regulations 1991 

http://www.opsi.gov.uk/si/si1991/Uksi_19911505_en_1.htm.

Regulation 15 reviews, sometimes known as Criteria Reviews, do not apply to these young 
people on the grounds that a court has already determined that the relevant criteria for a 
Secure Remand have been met. However, an initial review should be held within ten working 
days of the first remand and reconvened on a monthly basis until the end of the remand 
period.


The responsibility to provide the secure estate with the relevant children looked after 
documentation lies with the Children’s Services Department
6.8
The YOT is responsible under the National Standards for Youth Justice for ensuring that the 
young person is visited at the Secure Accommodation within 5 days of the original remand, 

for reviewing the case with a view to a bail application and for ensuring that the young person 
is visited monthly by a suitable worker. Where the young person is already a child in 
local authority care, their carers and social worker should remain fully involved in planning, 
visiting and reviews. The guidance contained in the National Children’s Bureau good practice 
document entitled “Tell them not to forget about us” should be followed. This can be 
downloaded at:

http://www.ncb.org.uk/Page.asp?originx8110fk_75278528742423i25i2722230625

The research paper “Couldn’t Care Less” is also relevant:


http://www.centreforsocialjustice.org.uk/client/downloads/CouldntCareLessReportFINAL.pdf
6.9
Regardless of their care status, young people on remand will be supported to return, on 
release, to their previous living situation, which will be kept open for them while they are 
detained. The situation will be reviewed if they subsequently receive a custodial sentence
6.10
For more information on bail and remands, go to: 

http://www.yjb.gov.uk/en-gb/yjs/BailandRemand/
     Further guidance on care status is given in Appendix 2
7.0 
TRIAL AND SENTENCING
7.1
A further pre-sentencing adjournment (see 4.8, above) will almost invariably follow a trial, or 
a guilty 
plea being entered. The court will usually require a pre-sentence report to be 
prepared by a YOT officer, who should consult with carers, the child’s social worker and 
other significant people in their lives. The YOT officer should share their recommendations in 
advance of the sentencing hearing to avoid any conflict between the YOT and CSD within 
the court. In particular, YOT officers should, by checking with the young person’s carers and 
relevant others, ensure that their report is factually accurate

Where there are differences in opinion about the contents of a report, this should be 
escalated through the relevant managers. Reports should only contain material that is 
admissible in court

7.2
Sentencing options are described at:

http://www.yjb.gov.uk/en-gb/yjs/SentencesOrdersandAgreements
7.3
Courts rarely sentence a young person to custody. Should a child in care receive a custodial 
sentence, the contact arrangements outlined in Section 5.11 (above) should be followed. 
Clothes and important possessions (such as MP3 players, subject to the rules of the 
institution and the length of the remand or sentence) should be quickly forwarded, and phone 
and/or letter contact maintained with the young person. Agreement should be made 
between the YOT officer, social worker and carer about 
arrangements for visiting the young 
person in custody and this should include agreement about whether it would be appropriate 
to appoint an Independent Visitor
7.4
The care status of young offenders in described in Local Authority circular number LAC 
(2004)26 

htmtp://search.dcsf.gov.uk/kbroker/dcsf/dcsf/search/search.lsim?qt=LOCAL+AUTHORITY+C
IRCULAmR+LAC+%282004%2926&sr=0&nh=10&cs=iso-8859-1&sc=dcsf&ha=1121

Young people on Care Orders who enter a Young Offenders Institution (YOI) or Secure 
Training Centre STC), whether on remand or sentence, retain their looked after status. 
Young 
people who are voluntarily accommodated under Section 20 of the 1989 Children Act 
prior to 
detention do not retain their looked after status in custody but continue to be 
categorised as a child in need and should have their welfare needs assessed and met

For more information, see the NACRO Youth Crime Briefing, March 2008: Children in 
Custody: local authority duties, responsibilities and powers:


http://www.nacro.org.uk/data/resources/nacro-2008050107.pdf

For further guidance, see Appendix 2

7.5 For young people in care who receive a custodial sentence, a planning meeting should be 
convened at the earliest opportunity. This should be held at the secure institution, and should 
include the young person. The meeting will consider whether the young person should return 
to their previous living situation based on:

· Their age and expected care leaving date
· Their current care plan
· Whether they are on a Care Order and so remain looked after
· Whether, if they’re not on a Care Order, it’s appropriate that they resume being looked after on release
· Whether their conviction relates to harm done to someone they were living with
· The length of the sentence, and whether they’re likely to achieve early release for good behaviour
7.6
The social worker from the Children in Care team should maintain their involvement with the 
young person while they are in custody, regardless of whether they retain their looked after 
status. This is so continuity of discharge planning is not compromised by a reallocation of 
social worker, and to achieve a Care Matters related departmental objective of enabling 
young people in care to have as few changes of social worker as possible
7.7
The YOT will screen all young people in custody for their housing needs, and will refer all 
those who need further intervention to the CSD. Robust arrangements for the young person 
to move into suitable accommodation should be made well before their release date, and 
should involve all relevant worker and the young person themselves
7.8
The young person’s social worker should pick them up on release from the secure institution 
and ensure that they are settled into their post discharge accommodation

7.7 
Regardless of their care status, young people on remand will be supported to return, on 
release, to their previous living situation, which will be kept open for them while they are 
detained. The situation will be reviewed if they subsequently receive a custodial sentence

7.8 
For young people in care who receive a custodial sentence, a planning meeting should be 
convened at the earliest opportunity. This should be held at the secure institution, and should 
include the young person. The meeting will consider whether the young person should return 
to their previous living situation based on:

· Their age and expected care leaving date

· Their current care plan

· Whether they are on a Care Order and so remain looked after

· Whether, if they’re not on a Care Order, it’s appropriate that they resume being looked after on release

· Whether their conviction relates to harm done to someone they were living with

· The length of the sentence, and whether they’re likely to achieve early release

7.9 
Robust arrangements for the young person to move into alternative accommodation should 
be made well before their release date, and should involve all relevant workers and the 
young person themselves

7.10 The social worker from the Children in Care team should maintain their involvement with the 
young person while they are in custody, regardless of whether they retain their looked after 
status. This is so continuity of discharge planning is not compromised by a reallocation of 
social worker, and to achieve a Care Matters related departmental objective of enabling 
young people in care to have as few changes of social worker as possible

7.11 The young person’s social worker should pick them up on release from the secure institution 
and ensure that they are settled into their post discharge accommodation

8 Performance Standards

8.1 The Strategic Service Manager (Children Living Away from Home) will:

· Liaise with Hampshire Constabulary, the YOT and Children and Families’ staff on an ongoing basis to identify any practice issues;
· Update this procedure as and when required (whether this be due to new legislative requirements or internal policy developments).



APPENDIX 1

	Low                                                  RESTORATIVE CONTINUUM                                                       High                                                

	Street RJ
	Restorative

Enquiry
	Restorative Discussion
	Indirect Processes
	Mini conference
	Restorative Meeting (harmed not present)
	Restorative Meeting
	Community Conference

	Uses the same process as the Restorative Enquiry and Restorative Discussion when dealing with day to day communication, incidents and transactions.


	A method that can be used in a variety of situations.  A restorative practitioner asks simple restorative questions in a non-blaming way and tries to understand the person’s feelings.  This can encourage people to say more about their situation.
	This can be similar to a mini conference and can be used one-to-one with a person.  The practitioner asks helpful restorative questions
	Sometimes known as “shuttle mediation” this does not require the parties to come together.  It involves transferring messages between one and the other.
	The person who is dealing with the incident can hold a “mini-conference” involving just the people involved, by using restorative questions they encourage each to identify the harm that has been done and invite them to say what they think should be done to repair the harm. 
	Only those who have harmed, their supporting adults, others affected and those with a professional role come together for a structured meeting. In the meeting, which is managed by a skilled facilitator, everyone takes a turn to explain what impact the incident had on them, and the jointly decide what should be done to repair the harm.
	All those affected by an incident – including the victim/s, the offender and their families or supporting adults, those with a professional role e.g. school teachers and others – come together for a structured meeting. In this meeting which is managed by a skilled facilitator, everyone takes a turn to explain what impact the incident had on them, and they jointly decide what should be done to repair the harm
	The restorative process is used to manage occasions when a large number of people have been affected by an incident or series of incidents with several facilitators. Through group work  and flip-chart recording everyone has an opportunity to explain what impact the incident(s) had on them, and they jointly decide what should be done to repair the harm.

	“Street RJ”


	
	
	
	
	


Suggested questions for Street/Enquiry/Discussion RJ:

· What did you do?/what were you thinking?/what were you feeling?

· How you think x feels?

· Who has been affected?

· What would make this better?/what needs to happen now?

All these can be adapted to suit your own style and the needs of the person.
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Introduction

This advice is prepared following consultation with DCFS, having regard to LAC (2004) 26, and the relevant provisions in the Children Act 1989, Local Authority Social Services Act 1970, and within Criminal law. It has been written it to assist Children’s Services Department (CSD) Social Workers rather than as Guide for the Youth Offending Team who have also assisted in clarifying practice around the criminal powers.

Social Workers from within CSD, eg the Family Support Teams, will frequently encounter young people who have been sentenced or remanded by the Criminal Court.

Some of these children will be looked after, some of them will not.  The Wessex Youth Offending Team deal with young persons under the age of 18 (?) and in Hampshire there are about 3000 young people who come under the remit of the YOT team.

CSD may only encounter a small number of these, so in the first instance queries can always be addressed to the YOT team, who will have extensive knowledge of the practice of the youth courts.

Child Looked After

A child is looked after by the local authority if s/he is

a) in care *, or, 

b) provided with accommodation in the exercise of any of [that authority’s] functions which are Social Care functions particularly within the Children Act 1989 and under Local Authority Social Services Act 1970. (LASSA 1970)

* In care….

A child on a care order or on an interim care order remains a looked after child throughout the existence of that order, whether the child is at home, in foster care or other accommodation, or in detention.
(It is assumed hereafter that the position of a child on a care order is clear and it may not be dealt with under each point.)

Provided with accommodation

As well as being in care, a child can be ‘provided with accommodation’ in any number of settings and this does not have to be accommodation owned by the local authority. For example, a child can be placed with a grandparent following intervention of CSD and that child can be ‘s20 accommodated’. 

In what circumstances is a child ‘provided with accommodation’?

They are provided with accommodation by the local authority (which can include friends and family under the appropriate provisions) 
a) at the request of a person with parental responsibility, 
b) or because they are lost or abandoned, 
c) or because there is no person with parental responsibility for them, (S.20 Children Act 1989);
or

They are subject to emergency powers to secure their immediate protection, (Part V Children Act 1989) - Emergency protection Orders or under Police Protection where the local authority are providing the accommodation (it should be remembered that the child might cease to be looked after in a short space of time);

or 

Because CSD are providing a service which they are allowed to or are obliged to, in the exercise of any functions which are Social Care functions particularly within the Children Act 1989 and under Local Authority Social Services Act 1970. (LASSA 1970). 

This last element is key but can be confusing. 

An example of these functions is when the local authority provides accommodation where a child is remanded to local authority care (with or without a secure requirement).  This is done under criminal law (detailed below), but it is a local authority ‘function’ to provide accommodation under this criminal legislation.

 In contrast it is not a function of the local authority to provide accommodation to a child sentenced to a secure unit, even though that secure unit may be owned by the local authority and this is why a child sentenced to be detained in a secure unit will not be a looked after child whilst in that unit unless they are on a care order.

What Do the Criminal courts do? 

There is a document which can be found at which details the powers the criminal courts have and a protocol dealing with YOT and Social care should liaise in relevant cases.
In short this concerns Detention or Remand and the criminal court has various powers within that.
The reason for including this here is that a Children’s Services Social Worker may encounter a child in a secure unit, for example, and may think they are sentenced when in fact they are remanded.  The aim of this section is to provide a brief overview of the way in which criminal courts deal with young people, not to detail the criminal law (please check with YOT if any greater detail is required).

Remand

1) Where a young person
a)  is charged (with a relevant offence) or
b) awaiting sentence (including any of the possible sentences described below)  following conviction and the court remands that young person or commits that child for trial or sentence, and the young person is not released on bail,  the remand or committal will be to local authority accommodation. 
This is under S 23(1) of the Children and Young Persons Act 1969.

2) The court can also remand a child to local authority care following breach of a supervision order, and this can be done under the provision above or in rare circumstances under paragraph 7(5) of Schedule 7 to the Powers of the Criminal Courts (sentencing) Act 2000. (PCC(S)A 2000) This is only mentioned for completeness and remands to local authority care will invariably be dealt with under S 23(1) of the Children and Young Persons Act 1969
Both are functions of CSD.
Sentence

A young person may be SENTENCED  at the conclusion of his/her trial to detention (Or “Custody”) under Part V of the PCC(S)A 2000 with a Detention and Training Order, the detention part of which is to be served  in a Secure Training Centre or other secure accommodation 

· A detention and training order is an order that the offender in respect of whom it is made shall be subject, for the term specified in the order, to a period of detention and training followed by a period of supervision. 

· NB. ‘Supervision’ here is not the same as a Supervision Order (explained below) which is a community order.  Supervision under a DTO is referred to as Supervision or a Supervision requirement, but ordered by Criminal Courts under different legislative provision which therefore means it has a different impact on the looked after status of a child.
A young person may also be SENTENCED at the conclusion of his/her trial to different types Community Orders:

· Various orders for any age of offender 

· Supervision Orders and Action Plan Orders for Offenders up to the age of 18 years only.

· A Supervision Order can include a Local Authority Residence Requirement under paragraph 5 to Schedule 6 of the same act. 
· A young person may have as part of the Supervision Order, a requirement (a ‘foster parent residence requirement’ ) that s/he shall live for a specified period with a local authority foster parent. This is under the Anti-Social Behaviour Act 2003 Schedule 2 Para 5A. This is becoming increasingly common in Hampshire.
The next step is to consider in respect to each of these cases….

Are they looked after?

Remand

The court can remand a young person to Local Authority Accommodation under 

1) S. 23 Children & Young Persons Act 1969 – general power 

And rarely…

2) paragraph 7(5) of Schedule 7 to the Powers of the Criminal Courts (sentencing) Act 2000. (PCC(S)A 2000) – following breach of Supervision Order

In both of these cases the child is a looked after child (following the duty in S21 of the Children Act 1989). 

These remands can be made into local authority secure accommodation, and if they are the child would again be a looked after child.

Significantly, the Youth Justice Board can actually require the local authority to place these children in STCs, providing that the young person is under 15, a vulnerable 15 year old boy or any 15 or 16 year old girl,  and they would still be looked after children because the local authority are placing them.

A child on remand at an STC should therefore be treated as a looked after child, because in order to be ‘on remand’ the court in effect has to remand to local authority care. 
[It is also possible that children can be remanded into non-local authority accommodation, ie prison service accommodation if 15 and over, and whilst the child (if not on a care order) will not be a looked after child, guidance is clear that the local authority should take its responsibilities under s17 seriously in these cases.]

Custody

· If a child is Sentenced to serve a term of custody - under paragraph 1 of this advice in “under DTO” that child will only be looked after during that term of detention if there is an Interim or Full care order in place. 

· If the young person was otherwise looked after immediately prior to detention, that looked after status is lost.  [LAC (2004) 26]

· If the Young Person has been sentenced to serve a period of detention under a DTO the young person can be placed in a variety of ‘secure’ placements and this includes Local Authority Secure Accommodation.

· Where a child is placed in Local Authority Secure Accommodation under In these circumstances (ie sentenced) the young person would not automatically become a child looked after because the accommodation has not been provided in any of the specific circumstances set out in section 21 of the Children Act , or in accordance with any functions listed in LASSA 1970.

· It might be a policy decision to consider where these young persons have been looked after prior to such detention and are now within Local Authority Secure Accommodation whether they should be considered to be looked after by the Authority in whose area they had been a CLA.  It is clear from the guidance that local authority duties under s17 and s47 of the children act continue, and the welfare of these young persons should be safeguarded regardless of their criminal status.  There has been recent case law to consider the position of these children and this is a policy issue which the should be considered by the Department, but is not the immediate subject of this advice. 

· Where a child is serving the supervision element of a DTO (which means s/he will have come from custody) there is no residence requirement as such but the court can impose general requirements as part of this order (under s103 (6) (b) of PCC(S)A 2000) which can include the child having to live somewhere, at a specified address, which might be for example local authority foster carers where the child previously resided.  We have seen this once in Hampshire and YOT feel this is an extremely unlikely event, so treat this with caution. 
· This supervision requirement under the DTO could not require the child to reside in Local Authority Secure Accommodation.

· This child could become looked after if this is felt to be necessary as a decision in respect to the welfare of the child, but not because of the supervision requirement under a DTO. 
Community Orders

Supervision Orders under S63 PCC(S)A 2000

Supervision Orders may contain a requirement (under paragraph 5 of Schedule 6 under the PCC(S)A 2000) that a child who is subject to an order must reside in Local Authority Accommodation. 

This child is a looked after child because of the duty imposed by S21 of the Children Act 1989 to provide accommodation in response to this specific power of the criminal court. 

‘Foster Parent Residence Requirement’ – known in Hampshire as ‘Intensive Fostering’ under Schedule 2 Para 5A Anti Social Behaviour Act 2003 (which amends the PCC(S)A)

This child is also a looked after child again because imposed by s21 of the Children Act 1989 to provide accommodation in response to this specific power of the criminal court.  This is in effect an alternative to custody for the young person and very specific provisions revolve around this.  Again this could not be into Local Authority Secure Accommodation.

This information is presented in tabular form below:

YOUTH JUSTICE ORDERS AND CHILD LOOKED AFTER STATUS – RELATIONSHIP CHART

	Custody/detention or remand
	Under which power of the Criminal court
	Accommodation provided 
	Status of child 
 

	Remand into Local Authority Care awaiting trial or sentence
	S. 23 Children & Young Persons Act 1969 – general power
	Foster/residential care 5 
	Looked after Child

	Remand Into Local Authority Care following BREACH of Supervision Order 

	paragraph 7(5) of Schedule 7 to the (PCC(S)A 2000)
	Foster/residential care 5

	Looked after child

	Detention & Training Order


	Part V of the PCC(S)A 2000
	Secure Accommodation 


	Not a looked after child 

(as accommodation not provided as CSD function) 
 

	Supervision “element” of Detention Order
	Part V of the PCC(S)A 2000

specified by order of the court (under s103 (6) (b) of PCC(S)A 2000)  
	Foster/residential care 


	Not a looked after child

(as accommodation not provided as CSD function)

	Supervision Order with residence requirement 
	Paragraph 5 sched 6 of the PCC(S)A 2000
	Foster/Residential Care residence requirement ordered by the court 5
	Looked After Child

	Supervision Order with ‘Intensive Fostering’ (Foster Placement requirement) 
	Foster Parent Residence Requirement’ 
 
	Intensive foster placement
	Looked After Child


�  On Care Order Child will IN EVERY CASE be a looked after child while the order is in force.


�  Not common practice in Hampshire, but a possible route distinct from the remand under s23 CYPA.


�  The detention part can be served in a Secure Training Centre, in which case the child is also not a looked after child.


�  If the child was looked after before a DTO made, there is an argument to say they should be treated as being looked after whilst they are serving the DTO.


    Policy decision to follow.


�  This child could only be placed in Secure Accommodation if we then applied on welfare grounds with all the relevant criteria.


�  Known in Hampshire as ‘Intensive Fostering’ under Schedule 2 Para 5A Anti Social Behaviour Act 2003 (which amends the PCC(S)A).
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